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Introduction

By all accounts, Design-Build
(“DB”) has become the delivery
method of choice for most owners
of public infrastructure projects
(“PIPs”) such as highways, rails,
bridges, tunnels, airports and
other projects. While DB delivery
of PIPs is, beyond doubt, here to
stay, contractors and consulting
engineers (and other design pro-
fessionals) involved in PIPs have
experienced substantial financial
losses and unacceptable levels
of imbalanced risk transfer and
liability exposures on a prevalent
basis. The root causes of these
experiences need to be correct-
ed and DB delivery recalibrated
and improved on PIPs, espe-
cially given the positive momen-
tum for new PIPs with billions of
dollars in federal funding avail-
able for such projects under the
Infrastructure, Investment, and
Jobs Act enacted in 2021 (“IIJA”).

In the past several years, the signs
and signals, if not alarms, that
something is seriously veering off
the tracks in DB delivery on major
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PIPs have become increasingly
evident from the comments, de-
cisions, and actions of a number
of diverse and important constitu-
encies in the construction, design,
and insurance industries. The root
causes of many of the negative
experiences and trends on those
DB projects arise out of certain
owner procurement and contrac-
tual practices that are adverse-
ly, albeit differentially, impacting
contractors, consulting engineers,
and their professional liability in-
surers; and resulting in their (sus-
pended or permanent) withdraw-
al from participation in DB PIPs.
Those experiences and trends
need to be urgently corrected,
and certain DB procurement and
contractual practices recalibrated.

Critical Questions and Chal-

lenges: Multi-Dimensional
Perspectives

discuss the
questions:

will
critical

This paper
following

* What are the adverse ex-
periences and their causes
on DB PIPs, who are they
impacting, and why?
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* Why is correcting those expe-
riences important to the future
viability and continued prom-
ise and sustainability of DB
delivery on PIPs?

* What can and should be done,
and when, to address those
negative experiences and to
recalibrate and improve DB on
major PIPs?

Before discussing these questions,
it is important to address why DB
PIPs have presented issues and
concerns while other DB project
types have, for the most part, not
produced similar adverse experi-
ences, or at least not to the same
degree. In general, PIPs tend to
involve more design, construction,
and cost uncertainties and other
risks for the private sector partici-
pants than, for example, those pre-
sented in a vertical (building) DB
project. Also, a significant majori-
ty of PIPs involve multiple stake-
holders who could influence the
design development process and
constructability approaches and,
hence, the cost and time of perfor-
mance by the DB Team. By defi-
nition, PIPs involve public owners,
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while many other DB projects are
sponsored by private sector own-
ers. Finally, several PIPs may fair-
ly be characterized as “megaproj-
ects” which are inherently more
complex and involve elevated
risks for all project participants’.

I. Construction Contractors

Major construction contractors
are exiting the North American DB
(and public-private partnership, or
“P3”) public infrastructure project
market?. Those contractors point
to the significant and substan-
tial risks of committing to a fixed
(or guaranteed maximum) price
during procurement adequate to
undertake and encompass re-
sponsibility for furnishing the re-
quired final design and construc-
tion of a major and complex public
infrastructure project, and conse-
quent substantial financial losses.
These challenges and risks par-
ticularly derive from several criti-
cal uncertainties and unknowns at
the point required for fixed price
and risk allocation commitments
under many owner procure-
ment and contractual protocols.

A 2021 study conducted by Trav-
elers Insurance Company, entitled
“Travelers Infrastructure Study,
A 17-year Deep Dive Into Heavy
Civil Projects in North Ameri-
ca (2021)" (“Travelers Study”)
amply confirms that contractors
typically have sustained signif-
icant financial losses on PIPs3.

For the most part, the issue is
not lack of clarity, project scope,
or boundaries. Those aspects
are typically sufficiently commu-
nicated and understood. Rather,
the problems derive from inade-
quate opportunities for realistic
understandings of ultimate owner
requirements and failures in the
clarity, consistency, and timeli-
ness of input by the owner and
other stakeholders regarding ex-
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pectations and requirements gov-
erning both final design and con-
struction methodologies®.  The
number and varying interests of
stakeholders — beyond the proj-
ect owner — who likely will have
significant post-GMP influence in
the definition, development, and
approval of those expectations
and requirements as realized in
the design development process
and construction execution - adds
yet further uncertainty when their
expectations do not align or coin-
cide with reasonable assumptions
underlying the design-builder’s
fixed price commitment. Those
stakeholders have no contractual
relationships with or obligations
to the design-builder, but the na-
ture and timeliness of their inputs
on design and construction ap-
proaches as well as the owners’
pragmatic efforts to accommodate
these stakeholders preferenc-
es, may have material impacts
on design-builder cost, sched-
ule, and performance obligations

Contractors also point to imbal-
anced risk allocation terms em-
bodied in DB contracts. Those
terms transfer substantial risk to
the design-builder beyond the
risks typically allocated to a con-
tractor in Design-Bid-Build de-
liveries (“DBB”), or allocate risks
that are not within the reason-
able ability of the design-builder
to control or manage®. Further,
the practice of some owners to
mandate compliance with highly
detailed and overly-prescriptive
design criteria or standards may
impose substantial risk on the de-
sign-builder while simultaneously
reducing the latter’s ability to ex-
ercise independent professional
judgment and adequate discretion
and control in the design develop-
ment and optimization process.

The basic issues are as follows:

* During the Proposal Phase,
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can the DB Team realistically
understand and competitive-
ly price on a fixed basis all of
the components required to
design and construct the proj-
ect in compliance with owner
requirements and expecta-
tions?

+ Can the DB Team realistically
assess, accept, tolerate, and
manage the significant degree
of risk contractually allocated
to it?

From the perspective of the con-
tractor, as design-builder, these
uncertainties, unknowns, and risks
are, for the most part, beyond
the reasonable ability of the de-
sign-builder to control and manage,
especially within the constraints of
fixed-price and imbalanced risk
allocation contractual terms. In
that environment, not losing mon-
ey or, at best, breaking-even are
the realistic goals that, in many
instances, define  “success.”

II. Consulting Engineers®

Consulting engineers involved
in DB PIPs point to the margin-
alization and commoditization in
their roles in the design develop-
ment process; their limited-ser-
vice scope; barely sustainable
compensation level; frequent and
substantial payment withholdings
and backcharges; and significant
and substantial professional li-
ability risk exposure arising out
of “cost overrun” claims assert-
ed by design-builders against
them. Many of the same un-
certainties, unknowns, and risks
perceived (and experienced) by
design-builders as adversely im-
pacting them typically provide the
underlying platform, motivation,
and generating mechanism for
many design-builder professional
liability claims against their con-
sulting engineer subconsultants’.

NEWARK

PROVIDENCE



Recalibrating and Improving Design-Build on Public Infrastructure Projects

Professional Liability Claims
Experience for Consulting
Engineers in DB PIPs

The more substantial de-
sign-builder professional liability
claims asserted against consult-
ing engineers on DB PIPs involve
allegations that the conceptual
or preliminary design prepared
by the consulting engineer sub-
consultant during the time-com-
pressed project procurement pro-
cess was inadequate to allow the
design-builder to realistically price
in its proposal the reasonably ex-
pected and realistic post-DB Con-
tract award final design and con-
struction cost. The design-builder
typically further alleges that be-
cause it has contractually commit-
ted to a fixed price with the owner,
it has no recourse to an equitable
adjustment from the latter. Absent
a contractual equitable adjust-
ment from the owner and bound
to its fixed price commitment, the
design-builder will seek a reme-
dy in the form of a “cost overrun”
professional negligence claim
against the consulting engineer
due to the latter’s alleged deficient
proposal phase conceptual or pre-
liminary design upon which the
design-builder based its propos-
al phase pricing (at least in part).

Design-Builder “cost overrun” pro-
fessional liability claims represent:
* The most frequent source of
professional liability claims
by design-builders against

consulting engineers

* The source of the most
severe professional liability
claims by design-builders
against consulting engineers

Atypical “cost overrun” profession-
al liability claim against consulting
engineers in DB is based on alle-
gations that the consulting engi-
neer’s conceptual or preliminary
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proposal phase design or studies,
investigations, or recommenda-
tions did not meet the standard of
care, resulting in “cost overruns”
in final design and construction
that the design-builder cannot
recover under the terms of the
prime DB Contract with the owner.

These professional liability claims
are typically governed by the neg-
ligence-based standard of care
formulation generally relevant to
the evaluation and reasoned de-
termination of most profession-
al liability claims®. As a general
matter, under that standard, a
design professional is required
to exercise reasonable care un-
der the relevant circumstances.
Applying that standard to a con-
ventional professional liability
claim against a design profes-
sional alleging deficiencies in the
preparation or quality of a final
design intended as suitable for
construction is a fairly familiar and
understood evaluative exercise.

But how is and should the profes-
sional standard of care be applied
in the context of a design-builder’s
professional liability “cost overrun”
claim against a consulting engi-
neer alleging deficiencies in mere-
ly conceptual or preliminary de-
sign prepared by the latter during
the time-compressed proposal
phase of a DB PIP? There are
few, if any, relevant, recognized
and accepted industry standards
that inform that evaluation. Stan-
dard of care expert opinions sig-
nificantly vary. Legal precedent is
sparse, to say the least, and nat-
urally predicated on project-spe-
cific factors and circumstances.
What are the relevant factors
and circumstances that may
be considered in the applica-
tion of the standard of care to
a design-builder’s “cost over-
run” professional liability claim
against a consulting engineer?
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relevant factors
include:

Some of the
and circumstances

» The consulting engineer’s
scope of services during the
proposal phase;

» The design management role
of the design-builder;

» The distribution and delega-
tion of design responsibilities
among various project partici-
pants in addition to the con-
sulting engineer (i.e., interface
and coordination roles and
responsibilities) and who are
not directly subcontracted to
the consulting engineer;

* The limited information avail-
able during the proposal
phase;

* The limited reliance rights of
DB proposers upon owner-fur-
nished reference/indicative
design or other information;

* The limited purpose of the
consulting engineer’s services
during the proposed phase®;

» The expectation of a need for
substantial post-award:

- Investigations and studies
that will inform and influ-
ence design development,
potentially at variance from
proposal phase conceptions

- Interdisciplinary design in-
terfaces and development

- Review, comment, and
input from the owner and
other project stakeholders
in the design development
and review process;

* Development and refinement
of the design-builder’s con-
struction means, methods,
procedures, and sequences;

* The expectation that the de-
sign-builder will realistically (a)
price the cost of design and
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construction and (b) include
in its pricing reasonable
contingency for cost and time
impacts associated with de-
sign development, and design
evolution and revisions, not
caused by standard of care
departures;

* The compressed time within
which proposal phase ser-
vices are performed;

* The directions or other con-
trols, prescriptions, mandato-
ry criteria, and standards or
other constraints directed or
imposed by the design builder
during the proposal phase;
and

* The programmatic influ-
ence of competitive and
market conditions on the
design-builder’s realistic as-
sessments of risk pricing and
contingency considerations.

Suffice to say, precise predica-
tions as to the application of the
professional standard of care
in the context of design-builder
‘cost overrun” claims are high-
ly variable and dependent on
the relevant project-specific fac-
tors and circumstances and,
hence, inherently judgmental.

Design builder professional lia-
bility claims against consulting
engineers are typically com-
bined with payment withholding
and backcharges imposed by the
design-builder upon the consult-
ing engineer, further challenging
and exacerbating the consulting
engineer’s ability to successful-
ly perform in accordance with
required contractual and profes-
sional performance standards
and schedule expectations.

I. Professional Liability Insurers

Owners, design-builders, and
consulting engineers involved in
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DB PIPs critically depend upon
dedicated, or project-specific,
professional liability insurance
(“PSPL”) coverage for claims and
liabilities due to standard of care
departures of design-builders and
their consulting engineers. PSPL
coverage has historically been
provided by specialty professional
liability insurers. PSPL, rightfully
so, has been considered an es-
sential component of an effective
risk allocation and management
program for design and related
professional liability exposures
on major infrastructure projects in
all delivery approaches, but espe-
cially DB projects, given the uni-
fication of design and construc-
tion risk and the responsibility
assigned to the design-builder®.

The significant losses experi-
enced by the limited class of spe-
cialized insurers providing PSPL
attributable to  design-builder
“cost overrun” professional liabil-
ity claims against consulting en-
gineers have been severe, lead-
ing some of the more responsible
and longstanding PSPL insurers
to cease or suspend underwrit-
ing PSPL coverage on DB (and
P3) PIPs in North America. The
problems posed by this trend are
serious and, in the opinion of this
author, are not likely to significant-
ly improve in the months ahead,
resulting in adverse consequenc-
es for all project participants in DB
(and P3) infrastructure projects.
The limited availability and capac-
ity of PSPL coverage is especially
problematic — and the concerns
more acute — given the anticipat-
ed volume of DB (and P3) PIPs on
the horizon (especially those of a
megaproject character) driven by
billions in funding availability and
authorizations under the I[IJA.
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A Path Forward:
Multi-Dimensional
Perspectives

The issues and concerns dis-
cussed in the preceding section
are multi-dimensional in character
and produce adverse experiences
for private sector participants in
DB PIPs. The correction of those
experiences and their causes is
important to the future viability
and continued promise and sus-
tainability of DB delivery on PIPs.

The potential solution to these
concerns — as with the concerns
themselves — are multi-dimen-
sional. A collaborative, integrat-
ed, and constructive approach to
address these concerns should
be promptly initiated among con-
tractors, design professionals,
owners, professional liability in-
surers, and surety companies.

I. Re-alignment of Procurement
and Contractual Practices:
Confronting Project Cost and
Risk Realities

The success of DB delivery in the
public infrastructure context signifi-
cantly depends upon the ability of
owners to choose from a relatively
robust and diverse group of qual-
ified and experienced DB teams,
resulting from a procurement and
selection process that emphasiz-
es qualifications-based selection
among a sufficient population of
excellent competing DB teams.

Clearly, the exit of major contrac-
tors and consulting engineers from
the DB project arena significantly
detracts from the owner’s ability to
achieve those procurement strate-
gies and objectives. The previous-
ly discussed negative experiences
of contractors and consulting en-
gineers are, by no means, con-
fined to a limited segment of large
contractors and consulting engi-
neering firms. Middle and small-
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er sized firms are also adversely
affected. Those firms serve in
lower-tier positions on large-scale
DB projects and may also serve
in a prime (or multi-prime) posi-
tion on small-scale DB projects.

There are multi-dimensional con-
cerns presented by the problem-
atic prevailing DB procurement
and contractual practices in pub-
lic infrastructure projects. At root,
these concerns principally derive
from mandates that a fixed price
be contractually committed prior
to sufficient clarity and compre-
hension of the expectations as to
what is required of the DB team in
the final design and construction
approaches. Those concerns are
exacerbated by the aggressive
and imbalanced risk allocation
obligations of the design-builder
and the unqualified flow down of
those prime DB contract terms to
the consulting engineer. Further,
in a highly competitive procure-
ment environment, DB propos-
ers often engage in aggressive
pricing and do not include in
their proposal pricing adequate
contingencies for the unknowns
and risks in project final design
and construction approaches'.

The cumulative effect of these
concerning practices and dynam-
ics often produces both serious fi-
nancial losses for design-builders
and substantial professional liabil-
ity “cost overrun” claims asserted
by the latter against their consult-
ing engineers, as well as the neg-
ative financial and reputational
impacts to those firms participat-
ing in DB PIPs. As a direct con-
sequence, professional liability
insurers, especially those under-
writing PSPL, have experienced
significant losses, resulting in sig-
nificant reductions in availability
and capacity in the PSPL market.
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I1. Project Cost and Risk Reali-
ties

At root, the principal concerns
with DB approaches on PIPs pri-
marily and predominantly arise
out of unrealistic expectations of
project participants as to the actu-
al and inherent project cost (“proj-
ect cost”) and risks necessary to
be reasonably assessed and fac-
tored in the design and construct
a project that meets the owner’s
ultimate requirements.  Simply
put, the realistic project cost is not
captured in the fixed-price award.
Some project participants — more
than others — have the ability and
opportunity to develop reasonable
estimates for that project cost, to
identify and assess the relevant
design and construction costs, and
to evaluate, control, and manage
relevant risk variables and factors.

Many of the design-builder “cost
overrun” claims against consult-
ing engineers in PIPs derive from
failures to adequately, reason-
ably, and realistically estimate
and assess project cost and risk
during the proposal phase. Some
of those failures may be attribut-
able to strategic and competitive
factors and influences in the pro-
curement process. However, it
appears that those failures are
significantly due to the inability of
the majority of design-builder pro-
posers to adequately define and
reasonably predict during pro-
curement all of the relevant design
and construction considerations,
costs, and risks inherent and
necessary to assess and price in
order to achieve the owner’s ulti-
mate requirements. On megaproj-
ects, the risks of unrealistic proj-
ect cost and overly optimistic
risk assessments are elevated™.

For the most part, design-build-
er “cost overrun” claims against
consulting engineers are not gen-
uinely attributable to fault, negli-
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gence, misrepresentation, or other
wrongful conduct of most — and
perhaps all — project participants.
Rather, these claims derive and
drive from the failure or inability to
capture in the DB Contract a re-
alistic fixed price basis to encom-
pass the design and construction
scope and cost, and associated
risks inherent in delivering a proj-
ect that meets the Owner’s ulti-
mate design and constructability
requirements. Viewed in this con-
text, the very foundation or predi-
cate of a professional negligence
claim against the consulting engi-
neer for “cost overruns” is funda-
mentally flawed and misdirected.

In DB, there is an important inter-
section between (a) project cost
and (b) expectations as to design
adequacy. In DBB, the owner typ-
ically owes an implied warranty
obligation to the contractor; more
specifically, the owner implied-
ly warrants that the final design
that it provides to the contractor
is suitable and constructible for
the project. The owner, in DBB,
will (should) typically budget for
the cost adjustments required to
compensate the contractor as a
result of the owner’s breach of
that implied warranty obligation. In
the latter circumstance, the own-
er may be able to recover those
costs from its design professional
who prepared the defective de-
sign, but typically only if the owner
proves that the design profession-
al failed to meet the professional
standard of care. Put another way,
not all design defects are due to
standard of care departures and
there are certain costs due to de-
sign defects that ultimately will be
the owner’s implied warranty ob-
ligation and financial responsibil-
ity, for which owners should pru-
dently plan and fund contingency.

In DB, since the design-builder
is responsible for the final design
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(and its constructability), the de-
sign-builder contractually under-
takes the cost, schedule, and other
risks attributable to design defects
that do not result from the design
professional’s departure from the
standard of care. Design-builders,
like owners in DBB, should pru-
dently plan and fund contingency
for non-negligent design defects.

In DB PIPs, the cost and sched-
ule impacts of defective design
not resulting from the consult-
ing engineer’s standard of care
departures are an inherent and
reasonably expected component
of the design-builder’s pricing
and contingencies. Perfection
is not the standard reasonably
expected of the consulting en-
gineer; and professional liability
insurance is not intended to in-
demnify design-builder claims
against consulting engineers for
the design-builder’s commercial
and contractual risks not attribut-
able to the consulting engineer’s
standard of care departures'.

The root causes of the problems
in DB delivery in PIPs derive
from certain procurement and
contractual practices of owners
requiring design-builder com-
mitment to a fixed-price prior to
possessing sufficient knowledge
pertinent to (eventual) final de-
sign and construction approach-
es and a reasonable opportunity
to identify and evaluate project
risks. These problems are exac-
erbated by imbalanced risk allo-
cation provisions in the prime DB
contract, the explicit terms or im-
plications of which typically flow
down to the consulting engineer.

The overarching question is
when can sufficient understand-
ing of design and construction
approaches reasonably and real-
istically be known in a manner to
adequately and realistically inform
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commitments as to contractual
pricing and risk allocation terms.

On complex DB infrastructure
projects (and especially megaproj-
ects), itis neither realistic, reason-
able, nor fair to expect that such
an understanding can or should be
known or knowable at the time of
DB contract execution. The Trav-
elers Study provides compelling
data to support that conclusion.

The acute problems associated
with procurement and contractual
practices in DB PIPs that (a) re-
quire a fixed price at the time of
initial DB contract award and (b)
mandate imbalanced risk alloca-
tion terms, need to be corrected
and a more sensible path forward
developed. In general, the solution
should allow for deferral of con-
tractual commitments as to final
price and risk allocation terms until
the design-builder has had a rea-
sonable opportunity to understand
the required design and construc-
tion approaches, and the site,
subsurface, and other relevant
conditions and constraints (phys-
ical and political) in which those
approaches will materialize'.

I1l. Progressive Design-Build

Progressive DB (“PDB”) is a sig-
nificant step in the right direction
to correct some of these root
causes and resultant problems in
conventional DB PIPs. PDB has
the attribute of early contractor in-
volvement in the design develop-
ment process'™.  Early contrac-
tor involvement in PDB provides
meaningful and significant oppor-
tunities to achieve risk allocation
balance. Meaningful involvement,
interaction and  collaboration
among the design-builder in PDB,
and the owner, on DB PIPs should
serve to improve their mutual un-
derstandings and transparencies
of risk perceptions, and positively
influence pricing and contingency
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realism and balanced risk alloca-
tion.  Pricing, contingency, and
contractual risk allocation should
also be better informed by that
interaction and collaboration®.

PDB generally involves a process
in which contractual commitments
as to fixed cost and risk alloca-
tion terms are deferred by the
owner and design-builder until at
least approximately sixty percent
of design development has been
achieved'. PDB and other relat-
ed procurement and contractual
approaches that defer price and
other contractual commitments
until design has been significantly
developed have been embraced
and increasingly utilized outside
the U.S. These approaches are
intended to address problems
associated with fixed prices and
imbalanced risk allocation in con-
ventional DB'™. The Metrolinx
and Infrastructure Ontario project
sponsors for the multi-billion dol-
lar GO Rail Expansion program
(Greater Toronto and Hamilton
Region) have recently execut-
ed a contract based on the PDB
approach. Under that approach,
the project sponsors and private
sector team will collaboratively
participate in a two-year collabo-
rative process to progress design
development prior to finalization
of scope, risk allocation, price,
and schedule for the project®.

IV.PSPL Insurance Solutions on
DB PIPs

There are equally serious and
acute problems relating to the
continued availability of PSPL In-
surance — consequent to the fixed
price and imbalanced risk alloca-
tion root causes — that need to be
urgently addressed. Perhaps even
more significantly and concerning,
the unavailability or limited avail-
able capacity of PSPL will neces-
sarily result in a more dominant
and front-line reliance of consult-
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ing engineers on their practice (or
corporate, standard) professional
liability insurance to address pro-
fessional liability risk, and to de-
fend and indemnify design-build-
er claims on a primary and more
direct, imminent and height-
ened excess exposure basis?'.
Thus, diminished availability, or
non-availability of PSPL insurance
will have a cascading effect on
practice professional liability insur-
ers, predictably resulting in high-
er deductibles, higher premiums,
and, probably, lower available
coverage limits and potential “DB”
exclusions in practice insurance.

The unavailability of PSPL and
the limited capacity and available
coverage amounts offered by the
PSPL insurers will result in the
need for design-builders and their
consulting engineers to intensi-
fy requirements for contractual
limits of liability (in significantly
lower amounts than customari-
ly and conventionally considered
acceptable) and other contractual
risk allocation protective terms.

Reliance upon practice, or regu-
lar corporate, professional liabil-
ity insurance policies as a “sub-
stitute” for PSPL is not prudent
and such reliance may well pro-
duce a cascading effect of with-
drawal or significant reductions
in the availability and capacity of
the practice professional liabil-
ity insurance market to provide
adequate coverage for consult-
ing engineers involved in PIPs?.

The effective and long-term solu-
tion to these problems, conjunc-
tively and essentially, depends
upon correction of the underlying
procurement and contractual root
causes and the implementation of
improved, correlative underwriting
practices. Guidelines to improve
the balancing of risk allocation in
DB (and P3) projects should be
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developed that adequately, real-
istically, and equitably account
for the clearly defined respec-
tive roles and responsibilities of
the owner, design-builder, and
consulting engineer?, Those
guidelines may provide the foun-
dation for enhanced underwriting
of PSPL coverage. There is con-
structive and encouraging prec-
edent for the development and
implementation of improved and
balanced risk allocation in pro-
curement and contractual practic-
es as a predicate and foundation
mechanism to address serious
reservations and withdrawals in
insurance capacity on subsurface
projects. That precedent resulted
from a collaborative effort among
owners, contractors, consulting
engineers, and insurers, culmi-
nating in the promulgation of A
Code of Tunnel Practice for Risk
Management of Tunnel Works?.

A similar constructive and col-
laborative effort should be un-
dertaken to address the fixed
price and imbalanced risk allo-
cation issues — and consequent
professional liability insurance
market withdrawals and reduced
capacity issues — in DB PIPs.

PSPL insurance is essential to ef-
fective and efficient risk allocation
and risk management on DB PIP
projects. The continued availabili-
ty of PSPL insurance, with reason-
ably appropriate coverage terms
and limits, is currently in peril
and distress. Once predicate and
foundational corrections occur rel-
ative to the root causes, a holistic,
recalibrated solution that embrac-
es realistic and improved ap-
proaches to underwriting of PSPL
insurance should be promptly im-
plemented by the PSPL profes-
sional liability insurance market.

Conclusion
The effective analysis and bal-
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anced resolution of these concerns
requires candid, realistic, and dili-
gent discussion among all relevant
stakeholders, with potentially di-
vergent interests. There should
be a common and mutual interest
in realizing an industry (owners,
contractors, design professionals,
insurers, and surety companies
—) that can succeed and thrive
as they all work together to deliv-
er important public projects. The
financial losses of contractors,
and their withdrawal from the DB
PIP market, as well as the current
lack of capacity and the escalating
cost of the limited PSPL coverage
available, cumulatively represent
a crisis as well as an alarm that
the current DB approach being
employed by owners on PIPs is
neither working nor sustainable,
nor in the best short-or long term
interests of all parties. That ap-
proach, which favors owners at
the expense of other parties, is
neither fair nor sustainable and is
destined to negatively impact the
future success and promise of the
DB delivery method on PIPs and
the financial well-being of private
sector project participants. The
discussion needs to commence
in earnest and progress diligently.

There are several issues to dis-
cuss and, undoubtedly, differ-
ent perspectives among relevant
stakeholders on those issues.

Some owners may perceive the
progressive DB approach - of de-
ferring contractual commitments
as to final pricing and risk alloca-
tion terms until a point after initial
contract award - as exposing them
to either increased project costs or
cost overrun exposures, or risk al-
location terms that are less favor-
able than what they have achieved
and are achieving presently in DB
infrastructure projects. Also, some
owners may contend that fixed
price and aggressive risk trans-
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fer approaches in conventional
and prevailing DB procurement
and contractual approaches have
worked well for them; and, at least
to this point, there is no discern-
able or compelling reason for any
modification in those approaches.

The question is whether these or
related perceptions and conten-
tions are sound, fair, sensible,
or even sustainable in the long
term, as evidenced by the recent
and likely continued withdrawal
of major contractors, consulting
engineers, and their profession-
al liability insurers from DB PIPs
due to the procurement and con-
tractual fixed price and associated
imbalanced risk allocation terms.

There is a compelling and present
need to reassess the fixed price
and imbalanced risk allocation
approaches prevailing in many
DB PIP procurements. These
concerns are all the more inten-
sified as infrastructure projects
become even more complex,
procurement periods even more
contracted, and the need for such
projects even more demanding.

The experience of the past amply
demonstrates the advisability of
balanced risk allocation; and the
promise of success in the future
for the design and construction
industry vitally depends upon it.
Disregarding or minimizing the
longer-term significance of specif-
ic contractor, consulting engineer,
and professional liability insur-
er withdrawal from the DB arena
is not reflective of a sound or a
prudent owner programmatic ap-
proach. The underwriting of PSPL
insurance on DB PIPs was never
conceived or intended to substi-
tute or worse, compensate or in-
demnify, for claims derived from
primarily commercial risks asso-
ciated with inherent project costs
due to design deficiencies (or oth-
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erwise) unrelated to standard of
care departures and motivated by
either aggressive and unrealistic
bid pricing and inadequate con-
tingencies, or imprudent and im-
balanced risk allocation between
owners and design-builders?.

Equally important are the corol-
lary problems for all project par-
ticipants stemming from profes-
sional liability insurers’ increasing
(temporary or permanent) with-
drawal from offering adequate, or
any, PSPL coverage on DB (and
P3) infrastructure projects. This
trend is genuinely and serious-
ly concerning and in desperate
need of an immediate solution.

It is time — beyond time — for
DB delivery in the public in-
frastructure context to be re-
calibrated and improved.

David Hatem s a partner in
the Boston-based law firm,
Donovan Hatem LLP. Nation-
ally recognized for his exper-
tise in representing engineers,
architects and construction man-
agement professionals, he leads
the firm’s Professional Practices
Group which serves design and
construction professionals.
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