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ALERT | Now Isthe Time
to Prepare H-1B Petitions
for Hling on April 1, 2008

Tueday, April 1, 2008 isthe &< day that United States Citizenship &
Immigration Services (23U SCI S°) will acoept petitionsfor temporary, non-
immigrant H-1B visas for skilled workers with the equivdent of United
StatesBachdorsdegress or higher. Any H -1B visapetitions goproved on
or after April 1, 2008 will becomees ective on Octaober 1, 2008. 1n 2007,
the USCI' S received more than 151,000 petitions for the goproximately
57,000 avallablevisas. As such, the USCI'S conducted arandom lottery
to determine which of the petitions it recaived would be processad for
goprovd. On average only one in three petitions was gpproved. An
additiona 20,000 visss are dso available for diens who have obtained
Magers or Doctorae degress from accredited inditutions of higher
education within the United States

Please note that the 57,000 visa®ga® gpplies to two categories of H-1B
petitions 1) those diens who are gpplying for H-1B visas for the &<t
time and 2) those diens with current H-1B visas who are trandferring
ther employment from an exempt employer to a non-exempt employer.
Oneexample of an exempt employer isanon-pro@ entity that maintains
&€ liation contracts with United States indtitutions of higher education
(i.e ateaching hospitd); that employer isfexempt®from the57,000 H-1B
visacp. ¢ eefore if the dien had previoudy been employed by an
exempt employer, and was tranderring his employment to a non-exempt
employer (i.e®or pro®&°®&m), the new employer'spetition to trander the
dien'sH -1B visawould besubject totheH -1B visacgp sncethedien had
not previoudy been counted in thevisacap.

If you expect to hirean dienin 2008 who may besubject totheH -1B visa
cap, your &m's H-1B petition musgt be recaved by the USCIS no later
than April 1,2008. Unfortunatdy, asevidenced by theondaught of H-1B
petitions ®ed in April 2007, even if a petition istimey submitted, there
isno guaranty that it will be sdected for processngor gpprova. Sincethe
leed time to ®ing an H-1B petition can run as much as one month, you
should consult your immigration atorney a your earliest convenienceto
begin the petition process.

For more information, please contact Gwen Weisherg at 617-406-4591
or gwe sherg@donovanhatem.com.
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The Howme CGarr G2

By Andrew P, Botti, Esg.
Partner, Donovan Hatem LLP
aodti @ doovaretemoom

% e extent to which parties may, by contract, limit their
right to contract has been thefoca point of abadandngact
in the area of covenants not to compete for many decades®
So wrote Jugtice Grainger of the Massachusetts Appedls
Court in an opinion issued late last year in the case of
Howard L. Carr vs Entercom Bogon, LLC.

In June 2002 radio tak show hog Howie Carr and his
employer, Entercom, entered into a so-caled Artig's
Agreement® governing the terms and conditions of Carr's
gak announcer® program with radio gation WRKO. ¢ e
term of the agreement was 4 years beginning in September
2003 and ending in September 2007. One portion of the
contract provided asfollows:

VIl. THECOMPANY'SRIGHT OF FIRST
REFUSAL

If Artig shdl recdve & any time during the
Termhereof or withinonehundred eighty (180)
days after the expiration or earlier termination
of thisAgreement, any 0! er for Artist'sservices
from any other radio or tdevison dation
within the Exdusive Territory to commence
after the expiration or earlier termination of
thisAgreement on any speci®xd compensation
arrangement for any oeci®d period, and if
Artig shdl beready and willingto acoept such

ne Rght of Hre Refusal vs
ne Rght to Work Where heWants.

ol er, then Artig shall gve Company prampt
written naticetheredf, induding a written aopy of
uch d e aspresnted tothe Artid containingthe

proposad compensation arrangament and term of

emnployment. " eCompany shall thereupon have
theright of @4 refusal tocontinueArtit'sservics

on Sation herein provided after theexpiration o
earlier termination hereof upon thecompensation

arrangament and term of employment o ered by
theather gation [.] (emphasis added)

On duly 9, 2007, Carr'sagent ddlivered aletter to Entercom
which gated that 3 p]ursuant to Section V111 of Mr. Carr's
employment agreement with Entercom? Carr isroviding
notice of ¥ Car's intention to accept Gregter Boston
Radios o! er of employment® Carr had apparently been
in negotiations with a rival radio gation for some time,
and had secured a®m o! e of employment from therival
gation.

 erivd radio gationsO! er Letter tendered employment
to Car basad on three conditions 1) tha Carr does
gnot receive a matching or better o! er from [hig] current
employer, Entercom Boston, LLC %2 within thetimeframe
speci®:d in your Artig'sAgreement with Entercom; 2) that
Entercom agrees, in writing, to waive any and dl rights it
may have under paragraph 11(B)(4) (non-competition
covenant) and VIII (right of refusd) of your Artig's



Agreement with Entercon?;, and 3) that Carr drecave a
dedaration or ruling from acourt of competent jurisdiction
that paragraphsl|1(B) 4 and V11 of your Artist'sAgreement
with Entercom are unenforcegble or otherwise do not
prevent you from accepting this o e® On the same day,
Entercom's counsd advised Carr's counsd tha 2Enteroom
hereby expresdy exerdsssitsright of &< refusa to continue
Y, Carr's services after September 19, 2007 as provided in
his current Employment Agreement + with the only caveat
beingthat ¥ Carr'scompensation arrangement and term of
employment shal betha st forth in the uly 9, 2007 O« er
Letter from Greater Boston Radio, Inc®

Entercom's exercdise of its Right of Firg Refusa under the
Artigt'sAgresment brought about alegd chalengeby Carr's
atorneystothiscontractua provisoninthecontext of G.L.
C. 149, § 186, agae law enacted to redrict the gpplication
of covenantsnot to compete and thereby protect employees
in the broadcas indudry. € erdevant Satutory language
isasfollows

Any oontract or agreement which creates or
edablishes the terms of employment for an
employee or individud in the broadcasting
indugry, induding, tdevison gaions, televison
networks, radio gations, radio networks, or any
entities a liated with the foregoing, and which
regrictstheright of such employee or individua
to obtain employment in a speci®d geographic
areafor agpeci®ed period of timeafter termination
of employment of the enployee by the employer o
by termination of the employment rdationship by
mutual agreament of the employer and the employee
o by temination of the employment rdationship
by the expiration of the aontrad or agreament, shall
be void and unenforcesble with respect to such
provison. Whoever violatestheprovisonsof this
section shall beligblefor reasonableatorneys fees
and costs associated with litigation of an a ected
employeeor individua. [emphasisadded]

Andyzing the Right of First Refusd within the context of
this gatutory language, the Superior Court found that the

Right of First Refusal in the Artist's Agreement did not run
afoul of the gatute because it was exercised by Entercom
prior to thetermination of the Artist's Agreement:

If, as here, Carr's employment with Entercom has
not terminated, for any reason, then theapplication
of Sec. VIII is no more of a limitation on his
competition than any other provisonintheArtig's
Agreement, such as the Renewd Option which,
if exerdsad, @ontinues® the termination beyond
September 19, 2007 to September 19, 2008. On
the other hand, if Sec. VIII was being imposad
after the September 19, 2007 termination, rather
than before as here, then its language would seem
to violate c. 149 § 186 because the exerdse of the
right of &< refusal would then occur dwithin one
hundred eghty (180) days after the expiration or
earlier termination of thisAgreement © Inthelater
drcumgance the enforcement of Sec. VI might
be condrued as a regriction on the competition.
Can Sec. VIII be parsad and segregated in this
fashion? € is Court bdieves that it can, and it
should.

€ eCourt went onto say that:

A right of &4« refusd, exerdsed prior to the
termination of an Agreement, is subgantivey
a dieerent concept [than a covenant not to
compete] and does not, on it's face violate the
gautory language It can only be a datutary
vidation, if at al, if therigt isimposd after the
Ageament terminates 0 asto prevent compdtition.
[emphasisadded]

In 50 ruling, the Superior Court put emphasis on the fact
that Carr presented the o er he had received from theriva
radiogationto Entercomunder theexpresstermsof Section
VI, theRight of Fird Refusd provison. Carr could have
waited until theArtis's Agreement expired beforenotifying
Entercom of his new pogtion, in which case the gatutory
proscription found in c. 149, 8186 may well have gpplied.



Carr'sgpped to aSinge ugtice of the Appeds Court of the
Superior Court order giving vaidity to Entercom's exercise
of itsright of &4 refusa (thereby legdly obligating Carr
to abide the terms of the Artigt's Agreement and continue
employment with WRKO) was unavailing. € e Singe
Jugtice in refusng to say the Court's order below; opined
asfollowson the Right of Firs Refusd language:

isamutud and prospective baancing of risk and
reward by partiesdoingtheir best toanticipatethe
futurevaueof theproverbid bird in hand, and is
far removed from thethrust of G.L. c. 149, §186,
which protects employees from contracting away
ther right to employment. | therefore condude
that Carr does not enjoy alikdihood of success

W hen these parties negotiated the terms of the
contract, Entercom obtained theright to continue
the contact and its underlying rdationship with
Car beyond the four year span which would
otherwisegpply; Carr, in turn, secured the ability
to require Enteroom to match the most favorable
termshe could negotiate on the open market if it
wished to retain his services. € is arrangement
by which the parties de®ned both the length
and rdaed conditions of ther contract, cannot
properly be characterized as redricting Carr's
right to obtain employment after thetermination
of that sameoontract. € e®4 refusa right here

which would entitlehim to therequested say.

After a prolonged absence, Car is back on the ar a
W RKO, presumably under the employment terms o- ered
by and negotiated with the rivd dation. € e e ective
goplication of ¢149,8186 to arguably anti-competitive
employment contractsin the broadcast industry will have
towait another day.

Andrew P Batti advises business owners, corporate executives and in-house
counsel on a wide variety of conplex business and commercid litigation
metters. He focuses his practice on business torts, trade secrets, minority
shareholder litigation, trademark/ trade dressinfringement cases and products
liahility.



New Developments in

\exie cation

By Gnven P. Weisberg, Eg.
Partner, Donovan Hatem LLP
gnagEg@ doo/ateanaam

Inlight of thecurrent immigration dimate, and theresulting
increase in workplace audits, dl employers should take the
time to determine whether they are in compliance with dl
employee documentation reguirements. Although often
overlooked, immigration congderations may sgni®antly
a€ect a company's employment practices, and, for those
companiesfalingto takeimmigration serioudy, the results
can bedevagaing.

A Few Quiddlines for All Employers

Within 3 days of the hirefor any employeeb U.S. ditizen,
Lawful Permanent Resdent (3LPR°) or non-immigrant
dienb the employer and employee must complete an
[-9 form issued by the United States Citizenship &
Immigration Services (BUSCIS?). ¢ is form veri®es an
employess dtizenship and authorization to work lawfully
in the United States. Although there are afew exoeptions
tothel-9requirement, they pertain to personscontinuoudy
employed beginning prior to N ovember 6, 1986, and must
be analyzed on acase-by-casebags. In dl other ingances,
the employer mugt undertake the following two steps to
document the hire of anew employee

1. Obtain photocopies of documents listed on the back of
thel-9 form.

* e bak of the I-9 form contains three columns of
documents. Column A ligtsthose documentsthat verify
both dtizenship and the ability to work; Column B
documentsverify ditizenship; and Column C documents

Employment

verify authorization towork. An employeemay produce
one item from column A, or one each from columns B
and C. Retain dl photooopiesin the employegs|-9 Gle

e ee have been recent changes to the 1-9 form that
pertain to the documents that one may acoept from
employees. Speci®caly, thenew formnolonger permits
an employee to present the following documents from
the° ligt: 1) Certi®ate of U.S. Citizenship (Form
N-560 or N-561); 2) Certi®eate of Naturalization
(Form N-550 or N-570); 3) Form [-151; 4) an
unexpired reentry permit (Form [-327); and 5)
unexpired refugeetrave document (Form1-571). » e
remaining forms of identi®cation aredl ill vaid.

Additionally,employeesarenolonger requiredto provide
ther sodd security numbersin section 1 of thel-9unless
theemployer particpaesin on-line?E-Verify® If asodd
security card is presented to demondrate entitlement to
work in the U.S., the employer must record the sodd
security number in section 2 of the [-9 form. ¢ enew
[-9 form mugt be used after November 7, 2007.

2. Fully complete the 1-9 form and maintain it in a ®e
separate from the employess personnd Gle

Following completion of the 1-9 form, cdendar the
expiration date of theemployedsveri®eation documents,
and, when gpproaching that date, communicate with
the employee to ensure that the documents are timdy
renewed. |If the documents are not renewed within a
reasonabletime, theemployee may losehisright towork



and/ or remain in the U.S. If the employee continuesto
work, theemployer issubject tomonetary, administrative,
and crimind pendlties.

It is prudent to periodicdly conduct an 21-9 audit® to
enaurethat al verifying documentation remainsin order
for each employee. It isnot necessary, and may violate
anti-discrimination laws, to complete a new -9 form
each time an employess documents expire. Rather, the
employer should examinethe nemy provided acceptable
documents evidendng tha the employee remans
authorized to work and, if gpplicable, note the re-
examination on theexisting 1-9 form whereindicated.

It isdso advisable to perform this audit whenever there
is a change in ownership of a business because, under
certain drcumgances, the new owner may have to ®e
a new petition with the USCIS for authorizetion to
continueto employ the foreign nationd workers. » ese
safeguards and warnings are equaly goplicableto private

individuals who may employ non-immigrant diens to
perform household maintenance and care services.

Although it may be inconvenient to dter employment
practices to accommodate immigration requirements,
failing to do so may have a Sgni®cant adverseimpact upon
oneshusness. If in doubt asto whether your businessisin
compliance with current immigration requirements, please
consult your legd counsd.

Gwen P Weishergis a Partner in the Rrofessional Rractices Group at Donovan
Hatem LLP She represents dients before federal and municipal agencies
and administrative boards, and engages in al aspects of employment-based
immigration, induding norHimmigrant Visas, permanent residency petitions,
immigration conpliance, and 1-9 employment veri®sation audits. Gven has
extensive litigation experience in state and federal courts, through trial and
appesal, induding construction, corporate, commerdid, real estate, surety,
federal receivership and insurance defense litigation metters. She also has
extensive experience in student loan bankruptcy discharge proceedings, andin
mediation and arbitration of commerdial and construction disputes.



The Next Generation 1n Your Budgness:
A Successon® Gager Gounter”

By David M. Paradise, Ph.D
Presdent, Family Business Resource Genter
dreradtra@ad.aom

Business successon is the trander of assas, capitd,
contacts, power, skills, and authority from onegeneration of
ownership to the next. Family business successon hasthe
dud gods of preserving the business and the family. Every
business needs a successon plan. It is the equivdent of a
will or an esate plan for the business.

Succession planning in family business is complicated and
die cult. Emotions, subjective criteria, and family higory
often factor heavily in the decison-making process about
who gets what role in the family business. By way of
contrast, publidy-hed companies face fewer emotionaly-
charged issueswhen it comesto successon planning. By and
large companieswith abroad base of ownersare mandated
to userationd criteriain making busnessdecisons.

When family businessss and dosdy-hed partnerships
confront the successon process, a Sgni®ant portion of
the interested parties can become embroiled in a range
of con icts because they do not have a wel-deveoped
sucoesson plan. When the assets involved are subgantid,
these succession crises make industry headlines. € e
disssers make us ainge but they are unfortunatey,
common. And many ae predictable and preventable
€ eway to prevent con icts is by developing a workable
sucocesson plan.

Gooming a Successor—Early

One of the mog important facets of successon planning
is dedding who the next leader will be and spending
ample timeb preferably yearsb grooming the person.
Unfortunatdy, many businesses rdy too much on the
founder's persona.  So if the founder dies, there is high
risk that the busnesswill, aswel. To addressthis serious
chdlenge, gart documenting dl procedures, polides, and
key assets and resourcesb dl necessary information so that
the busnesswill not skateinto an insurmountable crissif
the founder or current CEO/ presdent were2hit by a bug
and the business sysem went into agtate of shodk.

Successful successon planning dso indudes a thoughtful
determination asto wha leedership quditiesand killsthe
next leader should possess. |dentifying quai®ed candidates
basad on sped@®e criteria is indigpensable to the process.
Discuss the criteria with potentid candidates, induding
ther interess in running the business. Devisng an
evauation process and setting gods for the candidates can
make it easer over time to choose the best one Allowing
candidates to lead projects so0 ther performance as leeders
and their ability to engage with employees and cusomers
can be assessad is an important piece of the due diligence
leadership puzzle If no one shows gopropriate interest
and gppropriate leedership qudities and ills, it may be
necessary to recruit the successor/ leader from outsde the
busnessor to sI.



Gommunication is Key

» ekeyto e etive succession planning is communication.
Asinred edaewherevauedependson?location, location,
location? successon planning requires dommunicetion,
communication, communication® Because Successon
planning in family business and partnerships is often very
di€ cult emotionaly, many avoid the problem. Often the
parties beieve that taking about these problems will lead
to con ict that is damaging to the rdationships and the
business. But avoidance doesnot resolvethe problem.

H owever, 9ncethepartid pantshaveemationd reactions the
process must be monitored and addressad in a stisfactory
manner so tha the con icts are managed and resolved. In
somedtuations, it isadvisable to engage an objective third-
party fadlitator who undergands the chdlenges and can
hdp manage the succession process.

In other words successon does not just happen. It requires
careful planningd everyone involved needs to become part
of the team, planning together s0 the successon process
develops amoothly and e ectively.

Trust, Respect, and Recognition

A centrd requirement needed for acoomplishingthegod of a
uccessful trangtionissu€ dent trugt, respect, and recognition
of theneedsfor the participants. » eolder generation needs
totrug that theasset will bepreserved. If theolder generation
isworried tha a lifetime of hard work might be disspated
by the next generation, there will not be sU€ dent trus to
proceed to afruitful condusion of the plan.

At the same time, the second generation needs to trust
that they will have respect, power, and decison-making
authority. Induded here is the need for some new on-the-
job training and experience ¢ is usudly means that the
second generation will not only do some things die erently;
but will make some misakesin judgment and execution. If
the next generation bdieves that it will aways be second-
guessed and judged imprudent, there will not be sU€ dent
trugt to proceed to a successful condusion of the plan.

For example a mid-sze light manufecturing, third-
generation entity was stymied because the second
generation wanted to protect asset vauaions by not
investingin new projectsand equipment. ¢ &r mottowas,
% penny saved is a penny earned?® < e third generdtion,
however, wanted to enter into new business sectors, taking
some risksit judged reasonable. For severd years the two
generations were out of dignment, resulting in Sgni®cant
busness and inter-generationa tensons. As a reault,
buy-sdl agreements were not implemented; shareholder
vauations were the articulated focus for the con icting
parties.

When the levd of trug by dther party is insu€ dent,
negative reactions are bound to surface Rductance of the
older generation to give up control may be greeted by the
second generation with disgppointment, suspicon and
cynidsm. On the other hand, because the aging process
itsdf entalsthe loss of power, Srength, and authority, the
older generation may experience thetrandtion of power as
alossof virility. For itspart, theyounger generation may fed
tha thereisemotiond resstanceto passngthetorch. « e
next generation may express its frustration and annoyance
with the pace of change doubting tha success in gaining
red, meaningful, and complete ownership will be achieved.

To address these obgtades, the family and business team
that wants to move the sucocesson process forward might
ocongder addressngthefollowinglist of obstadesto busness
successon planning.  In going through the lig of theseten
prevdent obstades, the partiapants will be heped to think
about and discussissuestha they otherwisemight chooseto
minimizeand gossoverb totheir own detriment.

Ten most prevalent obstadesto family businesssuccesson
planning: *

1 Ine ective expression of fedingsand wants
2. Die erences are seen asaliability rather than
an ast

*Tom Huble, Family Budnes Review, vd. XlI, no. 2,
Juine1999.



3. Indirect communication
4, Entitlement
5. Scarcityb 2 ereisnt enough to go around®

a. Finanda bottomline
b. Emotiona bottom line
6. Higtory of con icts, disgppointments, frustrations
7. a0ther-Oriented® when it comesto changeb
blaming others and expecting them to change
8. Control
0. Lack of forgiveness
10.  Lack of gopredation, recognition, and love

Asan exercdise | have recommended and fadilitated that the
parties sart with the &< obstade ine€ective expresson
of fedings and wants. When some parties express thar
fedings or wants ine€ectively, they are gently assged in
gaboraingon ther concernsso that the partiesunderstand
the meaning and context more fully, and the processis not
deprived of sus dent information. Progress may then  ow
more smoothly. Similarly, if the parties tak privady to
the corporate atorney or estate-planning atorney, without
some direct communication among themsdves, the parties
are hdped to see that some important di€erences may be

obscured or seen asobstadesrather than asdi€erencestha
can be positivey woven into the process and outcome.

Each of theaboveobsadesmay bebene®ied by somereview.
In so doing, the ability to discuss di€erencesin arespectful,
friendly manner reinforces podtive rdationships. As a
consequence, this helps determine the succession process
and the outcome « is means that the dternaive, where
the partiesblamethe other side expectingthe other sdeto
change is experienced as only complicating the succession
process, snece blaming blocksthe successon change process
and the®na resolution/ outcome.

Only when each party takes responghility for resolving the
unavoidable process of succession, can adie cult condition
become a resolvable collaboration opportunity. In the end,
the god is not only to undergand each Sdes postions and
come to a sucoessful resolution that works wel enough for
theinterested partiesover thelonghaul, but to preserveboth the
busnessasst and thefamily/ partnership rdaionships

David M. Paradise, Fh.D, is founder and president of the Family Business
Resource Genter, Newton Gentre, MA, a ®m that spedilizes in consultation
that fadlitates family and business development: Strong Families Make
Strong Businesses. www.paradisefamilybusiness.com



Emnployee Handbooks Svord or Shidd?

By Andrew P, Botti, Esg.
Partner, Donovan Hatem LLP
adti @ doo/ahetemaon

Employee handbooks which planly spdl out what
management expects of its personnd would seem to make
good practica sense for most employers. ¢ e contents of
some employee handbooks, however, may have unintended
consequencesfor theemployer, such that theemployer @ds
itsdf hoig with itsown petard. A casein point isFerguson
V. Hog International, Inc

Ferguson, the plainti!  employee, was working the counter
a aDounkin Donutslocated & Logan Airport. Onebusy
evening, a brief verba exchange ensued between Ferguson
and a certain cusomer, ater which the cusomer sormed
ol inahu!. Ferguson's supervisor saw the exchange and
ran after the cusomer, who gpparently related his verson
of what had occurred at the counter with Ferguson. « e
supervisor did not bother to obtain Ferguson's Sde of the
gory. Ingeed, a few days later, Ferguson was summarily
discharged for @misconduct® by the supervisor.

Ferguson sued his employer daiming that a personne
polides manud digtributed to employees gave him rights
greater than that of an a-will employee. Certain sections
of the subject manua deserve examination, in light of
planti! 's contractud dams. ¢ e manud contained a
apProgressive Disdipling® section which sated in part that
3 e mployessaremadeawareof concernsand given thehdp
to correct thestuation? « e Progressive Discipline policy
edablished a verba and written warning procedure, and
ultimately provided that an employee %an be terminated
under progressive disdpline if you hae two written
warnings, and athird stuation occurs which isaviolation
of policy or rulesor indicative of ingppropriate behavior %2
and resultsin athird written warning?®

e e pasonnd manud aso contained a list of crimind
or quas-crimind infractions which jugi®d immediate
terminationD 2uch serious breaches of respongbility to
the company that no prior warnings are required [.]° On
thisfone srikeand you're out®lig, just beowdonviction of
afdonyPwasthecategory,dmisconduct © It isthislagt, rather
nebulous, category upon which Ferguson was terminated,
and with which the Appedls Court took issue

* e manud aso contained a section entitled, 2Guarantee
of Fair Treetment? ¢ issection advised the employeethat
4 w]erecognizetha beinghuman, mistakesmay bemadein
Spite of our best & orts. Wewant to correct such mistakes
as soon as they happen? It gave the employee a right to
discuss employment issues with ever-higher management
levds, reaching up to the Divison Director of Human
Resourcess, if requested by the employee

e e Appeds Court found tha the provisons of this
employee manud did, in fact, creste certain contractud
rights for the employee based upon %a reasonable bdlief in
the employees that management will adhereto the polices
therein expressed® < e Appeds Court then went on to

Sy

aManagement digtributes personnd manuds
because it is thought to be in its best interests
to do s0. Such a practice encourages employee
security, satisfaction, and loydty and a sense
tha every employee will be treated farly and
equalysManagament expeds that employes
will adhere to the ddigations that the manual
s foth. Courts recently have been reuctant
to permit management to regp the bene@is



of a personnd manua and a the same time
avoid promises fredly made in the manud tha
employess reasonably bdieved were part to ther
arrangement with the employer. M anagament
vduntarily ocers and de®nes the teems o, any
bene® st forth in its unbargainad for personnd
manual. € e employess may have a reasonable
expedancy that management will adhere to a
manual's provisons "Without minimizing the
importance of its sped® provisons, the context
of the manud's preparation and digribution is,
to us, the most persuasive proof that it would
be dmog inevitable for an employee to regard
it as a binding commitment, legally enforceeble,
concerning the terms and conditions of his
employment?® (dtations omitted) (emphads
added)

I e Court conduded tha the rights besowed by this
personnd manua %are Smply that the employee, except in
caseof egregiousmisconduct, will havea least twowarnings
prior to termination and an opportunity to chalenge the
warnings by tdling his Sde of the sory to his supervisor
and then to higher authorities®

Here the Appeds Court was particularly concerned that
planti" had not been given a chance to tdl @his side of
the gory® concerning the encounter with the cusomer.
As it turned out, plainti" daimed that the cusomer had
jumped theline of savera other customers who had yet to
be served, and had demanded to know about the®ypecid
of the day? and the contents of severd donuts. | e@line-
jumper® became upset when plainti”, who was busy @lling
orders, answvered quickly, but not ruddy. ! eline-jumper
then sworeat Ferguson and sormed out of the donut shop.

I is cusomer told Ferguson's manager that Ferguson's
responses had been rude ! e Court gated that plainti”
should have been given an opportunity to explain himsdf,
in light of the Guarantee of Fair Treatment s&t forth in the
manud. ! eCourt aso ruled tha the term@misoconduct ?
dthough not expresdy de®Rned in the manud, properly
took on the meaning of the other termswith which it was
grouped. Because those other terms described crimind
and quas-crimind oconduct, the term @misconduct® was
properly de®ned to encompasssmilar behavior. | eCourt
conduded tha Ferguson's conduct did not riseto the leve
of quasi-crimina behavior.

It bearsnoting, too, that the Court reected the gpplication
of certain express disdamers contained in the personnd
manud:

I e oontents of this handbook are presented
as a mate of information only and are not
intended to create nor are they to be congrued
to congitute a contract, expressed or implied,
between the Marriott Corporation and Hogst/
Trave Plazasor any of itsemployees.

I e Appeds Court found tha this language was not
enough to trump the employegs@ontract rights® becauseit
was located in inconspicuous places within the manua and
in @eprint only.

Andrew P Botti advises business owners, corporate executives and in-house
counsel on a wide variety of complex business and commerdid litigation
metters. He focuses his practice on business torts, trade secrets, minority
shareholder litigation, trademerk/ trade dress infringement cases and products
lighility.



Too Many Ds—Principles to Gonsder
When Planning a Sockholder Agreement

By Sarah K. Willey, Esq.
Partner, Donovan Hatem LLP
snilley@ doovanhetemoom

Disgppoint, didlluson, dishearten, disenchant, divorce,
dissodiate, divide, disoonnect, digoin, dissolve

Debt, disability, desth.

Mog people dont sart abusiness planning for its demise
Nonethdess, friends or co-workers who start a business
together can becomedisgruntled, divoroed, disabled, or deed.
Similarly, founders seeking transtion and continuation of
ther company may be dismayed when the next generation
takes over and dramaticdly dters the course of business,
depressing and devauing its (meaning their!) gock. With
a little advance planning the likdihood of the company's
sucoessful continuation in the event of an unplessant or
unexpected shareholder event isgreetly enhanced.

Whether the business is jus darting out or is being
trandtioned tothenext generation of employeestockholders
dter many years of successful operation, having a
comprehensive sockholder agreement can hep ensurethe
oontinuance of the busness. « isartide will review the
typica principleprovisonsthat should be consdered when
planning and implementing a Stockholder Agreement for a
dosdy-hdd corporation.

A Stockholder Agreement is an agreement among the
gockholders of a corporation that dictates the terms
and conditions under which the stockholders may or are

requiredtosdl their sock inthecompany. Additiondly, and
prudently, aStockholder Agreement should addressvarious
operationa and control issues reaing to the sodkholders
partidpation in the management of the company.

A Stodkholder Agreement may come about asthe product
of prudent planningwhen &4 startingacompany, or more
likely, as part of planning for the company's continued
operation and successasthefoundersplanfor,andtranstion
towards, retirement (generdly, bringing new sodkholders
aboard via exiging employess). In so planning, a well
thought out and drafted Stockholder Agreement avoids
the disgppointment and con ict of unmet expectations,
unexpected tragedy, or merdy a change of drcumstance or
lifefocus.

A Stockholder Agreement should address, minimally, the
following principa issues:

1) When agtockholder must sdll hisor her stodk;

2) When agtockholder may sl hisor stock;

3) ¢« epriceto bepaid for the sdling sockholder's shares,
4) Management and control of the company; and

5) Regtrictionsrelating to employment.



drcumsances under which a stockholder
must sell his or her stock.

» egandardrigger eventsLto beconsdered and addressed
indude degth, disability, termination from employment
(whether with or without cause), resgnation, retirement
(whether full or partid), loss of insurability or license to
practice his or her professon, breach of the gockholders
agreement (peci®eally induding an con®dentidity or non-
competition provisons), divorce, and bankruptcy.

Other drcumgances to condder indude rag dond®
and other amilar rights. « is category of obligatory sde
involves a cal by the company or its mgority or founding
godkholdersor aput by theminority sodkholders. Typica
provisions give the company theright to buy badk (to cdl)
thestockholdersstockintheevent thefoundersdecidetosdl
the company to an outsde party. Additiondly, theminority
sodkholders can require the company or the mgority or
founding sockholders to buy back ther sharesin advance
of, or contemporaneous with, a sdle of the company to an
outsdethird party.

drcumstances under which a stockholder
may sall his or her stock.

e is indudes, a trander to the stockholder's spouse,
children, or atrug for the bene& of the sockholder or
the foregoing (as part of the sockholder's etate plan), to
another sockholder (potentialy dteringthe power balance
by gvingasngeindividua or limited group of individuas
increased voting power), or to an outsde third party.
Congderationsindudethe € ect of any proposed transfer
on (i) the company's &bility to practice its professon;
(i) the baance of control vis-"-vis dection of directors
and o#cers and (iii) whether the company and/ or
exiging sockholders desre a right of &< refusa to
purchase the sdling or tranderring sodkholder's shares.

The price to be paid for the sdling
stockholder’s shares.

» epriceasdling sockholder (or hisor her esate) will be
pad for that sockholder's shares is generdly dependent
upon the event triggeringthesde Mog often, where the
triggeringevent involvesatermination of employment (with
or without cause), resignation, bankruptcy, violation of the
gockholder agreement, or loss of license or insurability, the
price paid is not the full vaue of the shares as determined
by the company usingapredetermined valuation proocess st
forth in the Stockholder Agreement. Rather, the price is
st at (i) book vaue (ii) a percentage of the agreed vaue
(iii) thesdlingstodkholder'sinitia purchaseprice; (iv) apre-
determined price, for example, par vdue, or $1.00 per share;
or (V) some combinaion of the foregoing. * e varigble
pricing is intending to punish the departing stockholder
for bad behavior, provide adisncentivefor aforced transfer
(eg. divorce or bankruptcy), and encourage a sockholder
to time any voluntary departure to avoid detriment to the
company's needs.

e e price pad in the event of a gockholder's degth or
disability isusudly thefull valueof thesharesasestablished
by the vauation process sdlected by the sodkholders and
st forthin the Stodkholder Agreement. Additiondly, most
Stockholder Agreements contemplate or provide for the
purchase of 2key man®insuranceto cover dl, or aportion of,
the purchase price upon asockholder'sdegth.

Sdecting avauation processthat meetsthe company'sand
gockholders needsisakey dement of planningand drafting
the Stockholder Agreement. ¢ ere are severd vauation
processes avalable, induding, (i) use of a formula; (ii) by
yearly agreement of the sodkholders (so-cdled 2agreed
vaue); (iii) apprasd; (iv) arbitration; or (v) acombination
of theforegoing.

Once the purchase price is etablished, the sodkholders
mugt congder the timing of the purchase and payment
of the purchase price  Agan, the payment period is
often variable depending on the triggering event, with
bad acts beng further punished by the company giving a



longer, termed note in lieu of cash payment and favorable
trandtions receiving payment on a shorter term note and
cash. = epayment period isfurther subject to adjusment
or modi®eetion to prevent aviolation of the terms of the
company'sloan documentsor over-gretchingthecompany's

capitd.

Management and control provisons

A  Stockholder Agreement typicdly addresses the
management and control of the company. Consderation
should be gven to the percentage of vote required to
adopt various actions, such as goproving the termination
of a dockholder, adding new sockholders, setting
compensation, saling the company, acquiring debt, and the
like Inthisregard,founderstypicalylook tomantainther
st on theboard of directorsand ther roleasan ol oer, or
havetheright to gppoint the same.

Restrictions relating to employment.

A hot spot during the planning process involve discusson
regarding con®lentidity, trade secrets, ownership of
copyrightsand other intellectud property, non-competition

and non-solidtation provisons, dient retention and
patidpaioninany a liaeentities aswel assockholders
obligationsto each other and the company during and after
their employment and stock ownership.  Typicaly, breach
of the foregoing restrictions re ects upon the purchase
priceto bepad in theevent of astockholder departure.

Having a Stockholder Agreement in place forces the
sockholders to address their expectations regarding their
participation in the company. W hile the discussons may
a times be painful, the discussons leading up to @ndizing
aStockholder Agreement generdly reved the participating
sockholders motivation and plans. Both the process and
implementation can hdp to avoid disgppointment and
disllusonment, which can result in adisconnect and the
ultimate demise of the company. Further, planning for
unexpected eventssuch asastockholder'sdivoroe, dissbility,
or death can smooth the trandtion of the company and
providefor its continuance.

Sarah K Willeyis a Partner at Donovan Hatem She concentrates her practice
in the areas of business and employment law. Her dients draw from a broad
range of industries fromarchitecture and engineering ®ns, biotechnology and
defense companies, to the creative arts and 501(c)(3) charitable foundations.
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