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ALERT |  Now Is the Time 
to Prepare H-1B Petitions 
for Filing on April 1, 2008 
Tuesday, April 1, 2008 is the ® rst day that United States Citizenship & 
Immigration Services (ªUSCISº) will accept petitions for temporary, non-
immigrant H-1B visas for skilled workers with the equivalent of United 
States Bachelors degrees or higher.  Any H-1B visa petitions approved on 
or after April 1, 2008 will become e• ective on October 1, 2008.  In 2007, 
the USCIS received more than 151,000 petitions for the approximately 
57,000 available visas.  As such, the USCIS conducted a random lottery 
to determine which of the petitions it received would be processed for 
approval.  On average, only one in three petitions was approved.  An 
additional 20,000 visas are also available for aliens who have obtained 
Masters or Doctorate degrees from accredited institutions of higher 
education within the United States. 
 
Please note that the 57,000 visa ªcapº applies to two categories of H-1B 
petitions: 1) those aliens who are applying for H-1B visas for the ® rst 
time; and 2) those aliens with current H-1B visas who are transferring 
their employment from an exempt employer to a non-exempt employer.  
One example of an exempt employer is a non-pro® t entity that maintains 
a€  liation contracts with United States institutions of higher education 
(i.e. a teaching hospital); that employer is ªexemptº from the 57,000 H-1B 
visa cap.  •  erefore, if the alien had previously been employed by an 
exempt employer, and was transferring his employment to a non-exempt 
employer (i.e. ªfor pro® tº ® rm), the new employer's petition to transfer the 
alien's H-1B visa would be subject to the H-1B visa cap since the alien had 
not previously been counted in the visa cap.  

If you expect to hire an alien in 2008 who may be subject to the H-1B visa 
cap, your ® rm's H-1B petition must be received by the USCIS no later 
than April 1, 2008.  Unfortunately, as evidenced by the onslaught of H-1B 
petitions ® led in April 2007, even if a petition is timely submitted, there 
is no guaranty that it will be selected for processing or approval.  Since the 
lead time to ® ling an H-1B petition can run as much as one month, you 
should consult your immigration attorney at your earliest convenience to 
begin the petition process.

For more information, please contact Gwen Weisberg at 617-406-4591 
or gweisberg@donovanhatem.com. 
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The Right of First Refusal vs. 
The Right to Work Where One Wants: 
The Howie Carr Case 
By Andrew P. Botti, Esq.
Partner, Donovan Hatem LLP
abotti@donovanhatem.com

ª•  e extent to which parties may, by contract, limit their 
right to contract has been the focal point of a balancing act 
in the area of covenants not to compete for many decades.º  
So wrote Justice Grainger of the Massachusetts Appeals 
Court in an opinion issued late last year in the case of 
Howard L. Carr vs. Entercom Boston, LLC.

In June 2002 radio talk show host Howie Carr and his 
employer, Entercom, entered into a so-called ªArtist's 
Agreementº governing the terms and conditions of Carr's 
ªtalk announcerº program with radio station WRKO.  •  e 
term of the agreement was 4 years beginning in September 
2003 and ending in September 2007.  One portion of the 
contract provided as follows:

VII.  THE COMPANY'S RIGHT OF FIRST   
REFUSAL

 If Artist shall receive at any time during the 
Term hereof or within one hundred eighty (180) 
days after the expiration or earlier termination 
of this Agreement, any o! er for Artist's services 
from any other radio or television station 
within the Exclusive Territory to commence 
after the expiration or earlier termination of 
this Agreement on any speci® ed compensation 
arrangement for any speci® ed period, and if 
Artist shall be ready and willing to accept such 

o! er, then Artist shall give Company prompt 
written notice thereof, including a written copy of 
such o! er as presented to the Artist containing the 
proposed compensation arrangement and term of 
employment.  "  e Company shall thereupon have 
the right of ® rst refusal to continue Artist's services 
on Station herein provided after the expiration or 
earlier termination hereof upon the compensation 
arrangement and term of employment o! ered by 
the other station [.] (emphasis added) 

On July 9, 2007, Carr's agent delivered a letter to Entercom 
which stated that ª[p]ursuant to Section VIII of Mr. Carr's 
employment agreement with Entercom,º Carr is ªproviding 
notice of ¼ Carr's intention to accept Greater Boston 
Radio's o! er of employment.º  Carr had apparently been 
in negotiations with a rival radio station for some time, 
and had secured a ® rm o! er of employment from the rival 
station. 
 
•  e rival radio station's O! er Letter tendered employment 
to Carr based on three conditions: 1) that Carr does 
ªnot receive a matching or better o! er from [his] current 
employer, Entercom Boston, LLC ¼ within the time frame 
speci® ed in your Artist's Agreement with Entercom; 2) that 
Entercom agrees, in writing, to waive any and all rights it 
may have under paragraph II(B)(4) (non-competition 
covenant) and VIII (right of refusal) of your Artist's 
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Agreement with Entercomº;  and 3) that Carr ªreceive a 
declaration or ruling from a court of competent jurisdiction 
that paragraphs II(B) 4 and VIII of your Artist's Agreement 
with Entercom are unenforceable or otherwise do not 
prevent you from accepting this o• er.º  On the same day, 
Entercom's counsel advised Carr's counsel that ªEntercom 
hereby expressly exercises its right of ® rst refusal to continue 
¼ Carr's services after September 19, 2007 as provided in 
his current Employment Agreement ± with the only caveat 
being that ¼ Carr's compensation arrangement and term of 
employment shall be that set forth in the July 9, 2007 O• er 
Letter from Greater Boston Radio, Inc.º
  
Entercom's exercise of its Right of First Refusal under the 
Artist's Agreement brought about a legal challenge by Carr's 
attorneys to this contractual provision in the context of G.L. 
c. 149, § 186, a state law enacted to restrict the application 
of covenants not to compete and thereby protect employees 
in the broadcast industry.  € e relevant statutory language 
is as follows:

Any contract or agreement which creates or 
establishes the terms of employment for an 
employee or individual in the broadcasting 
industry, including, television stations, television 
networks, radio stations, radio networks, or any 
entities a•  liated with the foregoing, and which 
restricts the right of such employee or individual 
to obtain employment in a speci® ed geographic 
area for a speci® ed period of time after termination 
of employment of the employee by the employer or 
by termination of the employment relationship by 
mutual agreement of the employer and the employee 
or by termination of the employment relationship 
by the expiration of the contract or agreement, shall 
be void and unenforceable with respect to such 
provision.  Whoever violates the provisions of this 
section shall be liable for reasonable attorneys' fees 
and costs associated with litigation of an a• ected 
employee or individual.  [emphasis added]  

Analyzing the Right of First Refusal within the context of 
this statutory language, the Superior Court found that the 

Right of First Refusal in the Artist's Agreement did not run 
afoul of the statute because it was exercised by Entercom 
prior to the termination of the Artist's Agreement:

If, as here, Carr's employment with Entercom has 
not terminated, for any reason, then the application 
of Sec. VIII is no more of a limitation on his 
competition than any other provision in the Artist's 
Agreement, such as the Renewal Option which, 
if exercised, ªcontinuesº the termination beyond 
September 19, 2007 to September 19, 2008.  On 
the other hand, if Sec. VIII was being imposed 
after the September 19, 2007 termination, rather 
than before as here, then its language would seem 
to violate c. 149 § 186 because the exercise of the 
right of ® rst refusal would then occur ªwithin one 
hundred eighty (180) days after the expiration or 
earlier termination of this Agreement.º  In the latter 
circumstance, the enforcement of Sec. VIII might 
be construed as a restriction on the competition.  
Can Sec. VIII be parsed and segregated in this 
fashion?  € is Court believes that it can, and it 
should.    

 
€ e Court went on to say that: 

A right of ® rst refusal, exercised prior to the 
termination of an Agreement, is substantively 
a di• erent concept [than a covenant not to 
compete] and does not, on it's face, violate the 
statutory language.  It can only be a statutory 
violation, if at all, if the right is imposed after the 
Agreement terminates so as to prevent competition.  
[emphasis added]

In so ruling, the Superior Court put emphasis on the fact 
that Carr presented the o• er he had received from the rival 
radio station to Entercom under the express terms of Section 
VIII, the Right of First Refusal provision.  Carr could have 
waited until the Artist's Agreement expired before notifying 
Entercom of his new position, in which case the statutory 
proscription found in c. 149, §186 may well have applied.
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is a mutual and prospective balancing of risk and 
reward by parties doing their best to anticipate the 
future value of the proverbial bird in hand, and is 
far removed from the thrust of G.L. c. 149, §186, 
which protects employees from contracting away 
their right to employment.  I therefore conclude 
that Carr does not enjoy a likelihood of success 
which would entitle him to the requested stay.  

After a prolonged absence, Carr is back on the air at 
WRKO, presumably under the employment terms o• ered 
by and negotiated with the rival station. € e e• ective 
application of c.149,§186 to arguably anti-competitive 
employment contracts in the broadcast industry will have 
to wait another day. 

Andrew P. Botti advises business owners, corporate executives and in-house 
counsel on a wide variety of complex business and commercial litigation 
matters. He focuses his practice on business torts, trade secrets, minority 
shareholder litigation, trademark/trade dress infringement cases and products 
liability. 

 

Carr's appeal to a Single Justice of the Appeals Court of the 
Superior Court order giving validity to Entercom's exercise 
of its right of ® rst refusal (thereby legally obligating Carr 
to abide the terms of the Artist's Agreement and continue 
employment with WRKO) was unavailing.  € e Single 
Justice, in refusing to stay the Court's order below, opined 
as follows on the Right of First Refusal language:

When these parties negotiated the terms of the 
contract, Entercom obtained the right to continue 
the contact and its underlying relationship with 
Carr beyond the four year span which would 
otherwise apply; Carr, in turn, secured the ability 
to require Entercom to match the most favorable 
terms he could negotiate on the open market if it 
wished to retain his services.  € is arrangement 
by which the parties de® ned both the length 
and related conditions of their contract, cannot 
properly be characterized as restricting Carr's 
right to obtain employment after the termination 
of that same contract.  € e ® rst refusal right here 
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New Developments in Employment 
Veri• cation 
By Gwen P. Weisberg, Esq.  
Partner, Donovan Hatem LLP
gweisberg@donovanhatem.com

verify authorization to work.  An employee may produce 
one item from column A, or one each from columns B 
and C.  Retain all photocopies in the employee's I-9 ® le.

•  ere have been recent changes to the I-9 form that 
pertain to the documents that one may accept from 
employees.  Speci® cally, the new form no longer permits 
an employee to present the following documents from 
the ªAº list: 1) Certi® cate of U.S. Citizenship (Form 
N-560 or N-561); 2) Certi® cate of Naturalization 
(Form N-550 or N-570); 3) Form I-151; 4) an 
unexpired reentry permit (Form I-327); and 5) 
unexpired refugee travel document (Form I-571).  •  e 
remaining forms of identi® cation are all still valid.

Additionally, employees are no longer required to provide 
their social security numbers in section 1 of the I-9 unless 
the employer participates in on-line ªE-Verifyº.  If a social 
security card is presented to demonstrate entitlement to 
work in the U.S., the employer must record the social 
security number in section 2 of the I-9 form.  •  e new 
I-9 form must be used after November 7, 2007.

2. Fully complete the I-9 form and maintain it in a ® le 
separate from the employee's personnel ® le.

Following completion of the I-9 form, calendar the 
expiration date of the employee's veri® cation documents, 
and, when approaching that date, communicate with 
the employee to ensure that the documents are timely 
renewed.  If the documents are not renewed within a 
reasonable time, the employee may lose his right to work 

In light of the current immigration climate, and the resulting 
increase in workplace audits, all employers should take the 
time to determine whether they are in compliance with all 
employee documentation requirements. Although often 
overlooked, immigration considerations may signi® cantly 
a€ ect a company's employment practices, and, for those 
companies failing to take immigration seriously, the results 
can be devastating.  

A Few Guidelines for All Employers

Within 3 days of the hire for any employeeÐ U.S. citizen, 
Lawful Permanent Resident (ªLPRº) or non-immigrant 
alienÐ the employer and employee must complete an 
I-9 form issued by the United States Citizenship & 
Immigration Services (ªUSCISº). •  is form veri® es an 
employee's citizenship and authorization to work lawfully 
in the United States.  Although there are a few exceptions 
to the I-9 requirement, they pertain to persons continuously 
employed beginning prior to November 6, 1986, and must 
be analyzed on a case-by-case basis.  In all other instances, 
the employer must undertake the following two steps to 
document the hire of a new employee.

1. Obtain photocopies of documents listed on the back of 
the I-9 form.

•  e back of the I-9 form contains three columns of 
documents. Column A lists those documents that verify 
both citizenship and the ability to work; Column B 
documents verify citizenship; and Column C documents 
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and/ or remain in the U.S.  If the employee continues to 
work, the employer is subject to monetary, administrative, 
and criminal penalties.  

It is prudent to periodically conduct an ªI-9 auditº to 
ensure that all verifying documentation remains in order 
for each employee.  It is not necessary, and may violate 
anti-discrimination laws, to complete a new I-9 form 
each time an employee's documents expire.  Rather, the 
employer should examine the newly provided acceptable 
documents evidencing that the employee remains 
authorized to work and, if applicable, note the re-
examination on the existing I-9 form where indicated.

It is also advisable to perform this audit whenever there 
is a change in ownership of a business because, under 
certain circumstances, the new owner may have to ® le 
a new petition with the USCIS for authorization to 
continue to employ the foreign national workers.  •  ese 
safeguards and warnings are equally applicable to private 

individuals who may employ non-immigrant aliens to 
perform household maintenance and care services.  

Although it may be inconvenient to alter employment 
practices to accommodate immigration requirements, 
failing to do so may have a signi® cant adverse impact upon 
one's business.  If in doubt as to whether your business is in 
compliance with current immigration requirements, please 
consult your legal counsel.

Gwen P. Weisberg is a Partner in the Professional Practices Group at Donovan 
Hatem LLP. She represents clients before federal and municipal agencies 
and administrative boards, and engages in all aspects of employment-based 
immigration, including non-immigrant visas, permanent residency petitions, 
immigration compliance, and I-9 employment veri® cation audits. Gwen has 
extensive litigation experience in state and federal courts, through trial and 
appeal, including construction, corporate, commercial, real estate, surety, 
federal receivership and insurance defense litigation matters. She also has 
extensive experience in student loan bankruptcy discharge proceedings, and in 
mediation and arbitration of commercial and construction disputes.
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The Next Generation in Your Business: 
A Succession “ Geiger Counter”
By David M. Paradise, Ph.D.  
President, Family Business Resource Center
dparadfbrc@aol.com

Business succession is the transfer of assets, capital, 
contacts, power, skills, and authority from one generation of 
ownership to the next. Family business succession has the 
dual goals of preserving the business and the family. Every 
business needs a succession plan. It is the equivalent of a 
will or an estate plan for the business. 

Succession planning in family business is complicated and 
di•  cult. Emotions, subjective criteria, and family history 
often factor heavily in the decision-making process about 
who gets what role in the family business. By way of 
contrast, publicly-held companies face fewer emotionally-
charged issues when it comes to succession planning. By and 
large, companies with a broad base of owners are mandated 
to use rational criteria in making business decisions. 

When family businesses and closely-held partnerships 
confront the succession process, a signi® cant portion of 
the interested parties can become embroiled in a range 
of con  ̄icts because they do not have a well-developed 
succession plan. When the assets involved are substantial, 
these succession crises make industry headlines. € ese 
disasters make us cringe, but they are, unfortunately, 
common. And many are predictable and preventable. 
€ e way to prevent con  ̄icts is by developing a workable 
succession plan.

Grooming a Successor—Early

One of the most important facets of succession planning 
is deciding who the next leader will be, and spending 
ample timeÐ preferably yearsÐ grooming the person.   
Unfortunately, many businesses rely too much on the 
founder's persona.  So if the founder dies, there is high 
risk that the business will, as well.  To address this serious 
challenge, start documenting all procedures, policies, and 
key assets and resourcesÐ all necessary information so that 
the business will not skate into an insurmountable crisis if 
the founder or current CEO/ president were ªhit by a busº 
and the business system went into a state of shock.

Successful succession planning also includes a thoughtful 
determination as to what leadership qualities and skills the 
next leader should possess. Identifying quali® ed candidates 
based on speci® c criteria is indispensable to the process.  
Discuss the criteria with potential candidates, including 
their interests in running the business. Devising an 
evaluation process and setting goals for the candidates can 
make it easier over time to choose the best one. Allowing 
candidates to lead projects so their performance as leaders 
and their ability to engage with employees and customers 
can be assessed is an important piece of the due diligence 
leadership puzzle.  If no one shows appropriate interest 
and appropriate leadership qualities and skills, it may be 
necessary to recruit the successor/ leader from outside the 
business or to sell.
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For example, a mid-size, light manufacturing, third-
generation entity was stymied because the second 
generation wanted to protect asset valuations by not 
investing in new projects and equipment.  •  eir motto was, 
ªa penny saved is a penny earned.º  •  e third generation, 
however, wanted to enter into new business sectors, taking 
some risks it judged reasonable.  For several years the two 
generations were out of alignment, resulting in signi® cant 
business and inter-generational tensions.  As a result, 
buy-sell agreements were not implemented; shareholder 
valuations were the articulated focus for the con  ̄icting 
parties.

When the level of trust by either party is insu€  cient, 
negative reactions are bound to surface. Reluctance of the 
older generation to give up control may be greeted by the 
second generation with disappointment, suspicion and 
cynicism. On the other hand, because the aging process 
itself entails the loss of power, strength, and authority, the 
older generation may experience the transition of power as 
a loss of virility. For its part, the younger generation may feel 
that there is emotional resistance to passing the torch.  •  e 
next generation may express its frustration and annoyance 
with the pace of change, doubting that success in gaining 
real, meaningful, and complete ownership will be achieved.

To address these obstacles, the family and business team 
that wants to move the succession process forward might 
consider addressing the following list of obstacles to business 
succession planning.   In going through the list of these ten 
prevalent obstacles, the participants will be helped to think 
about and discuss issues that they otherwise might choose to 
minimize and gloss overÐ to their own detriment.

Ten most prevalent obstacles to family business succession 
planning: *

1. Ine• ective expression of feelings and wants
2. Di• erences are seen as a liability rather than 

an asset

Communication is Key

•  e key to e• ective succession planning is communication. 
As in real estate where value depends on ªlocation, location, 
location,º succession planning requires ªcommunication, 
communication, communication.º Because succession 
planning in family business and partnerships is often very 
di€  cult emotionally, many avoid the problem. Often the 
parties believe that talking about these problems will lead 
to con  ̄ict that is damaging to the relationships and the 
business.  But avoidance does not resolve the problem.

However, since the participants have emotional reactions, the 
process must be monitored and addressed in a satisfactory 
manner so that the con  ̄icts are managed and resolved.  In 
some situations, it is advisable to engage an objective third-
party facilitator who understands the challenges and can 
help manage the succession process.

In other words succession does not just happen. It requires 
careful planningÐ everyone involved needs to become part 
of the team, planning together so the succession process 
develops smoothly and e• ectively.

Trust, Respect, and Recognition

A central requirement needed for accomplishing the goal of a 
successful transition is su€  cient trust, respect, and recognition 
of the needs for the participants.  •  e older generation needs 
to trust that the asset will be preserved. If the older generation 
is worried that a lifetime of hard work might be dissipated 
by the next generation, there will not be su€  cient trust to 
proceed to a fruitful conclusion of the plan.

At the same time, the second generation needs to trust 
that they will have respect, power, and decision-making 
authority. Included here is the need for some new on-the-
job training and experience. •  is usually means that the 
second generation will not only do some things di• erently, 
but will make some mistakes in judgment and execution. If 
the next generation believes that it will always be second-
guessed and judged imprudent, there will not be su€  cient 
trust to proceed to a successful conclusion of the plan.

*Tom Hubler, Family Business Review, vol. XII, no. 2, 
June 1999.
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3. Indirect communication
4. Entitlement
5. ScarcityÐ ª•  ere isn't enough to go aroundº
 a.  Financial bottom line
 b.  Emotional bottom line
6. H istory of con  ̄icts, disappointments, frustrations
7. ªOther-Orientedº when it comes to changeÐ  

blaming others and expecting them to change
8. Control
9. Lack of forgiveness
10. Lack of appreciation, recognition, and love

As an exercise, I have recommended and facilitated that the 
parties start with the ® rst obstacle: ine€ ective expression 
of feelings and wants.  When some parties express their 
feelings or wants ine€ ectively, they are gently assisted in 
elaborating on their concerns so that the parties understand 
the meaning and context more fully, and the process is not 
deprived of su•  cient information. Progress may then  ̄ow 
more smoothly.  Similarly, if the parties talk privately to 
the corporate attorney or estate-planning attorney, without 
some direct communication among themselves, the parties 
are helped to see that some important di€ erences may be 

obscured or seen as obstacles rather than as di€ erences that 
can be positively woven into the process and outcome.

Each of the above obstacles may be bene® ted by some review.  
In so doing, the ability to discuss di€ erences in a respectful, 
friendly manner reinforces positive relationships.  As a 
consequence, this helps determine the succession process 
and the outcome.  •  is means that the alternative, where 
the parties blame the other side, expecting the other side to 
change, is experienced as only complicating the succession 
process, since blaming blocks the succession change process 
and the ® nal resolution/ outcome.

Only when each party takes responsibility for resolving the 
unavoidable process of succession, can a di•  cult condition 
become a resolvable collaboration opportunity.  In the end, 
the goal is not only to understand each side's positions and 
come to a successful resolution that works well enough for 
the interested parties over the long haul, but to preserve both the 
business asset and the family/partnership relationships.

David M. Paradise, Ph.D., is founder and president of the Family Business 
Resource Center, Newton Centre, MA, a ® rm that specializes in consultation 
that facilitates family and business development:  Strong Families Make 
Strong Businesses.  www.paradisefamilybusiness.com
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Employee Handbooks: Sword or Shield? 
By Andrew P. Botti, Esq.
Partner, Donovan Hatem LLP
abotti@donovanhatem.com

Employee handbooks which plainly spell out what 
management expects of its personnel would seem to make 
good practical sense for most employers.  •  e contents of 
some employee handbooks, however, may have unintended 
consequences for the employer, such that the employer ® nds 
itself hoist with its own petard.  A case in point is Ferguson 
v. Host International, Inc. 

Ferguson, the plainti!  employee, was working the counter 
at a Dounkin Donuts located at Logan Airport.  One busy 
evening, a brief verbal exchange ensued between Ferguson 
and a certain customer, after which the customer stormed 
o!  in a hu! .  Ferguson's supervisor saw the exchange and 
ran after the customer, who apparently related his version 
of what had occurred at the counter with Ferguson.  •  e 
supervisor did not bother to obtain Ferguson's side of the 
story.  Instead, a few days later, Ferguson was summarily 
discharged for ªmisconductº by the supervisor.  

Ferguson sued his employer claiming that a personnel 
policies manual distributed to employees gave him rights 
greater than that of an at-will employee.  Certain sections 
of the subject manual deserve examination, in light of 
plainti! 's contractual claims.  •  e manual contained a 
ªProgressive Disciplineº section which stated in part that 
ª[e]mployees are made aware of concerns and given the help 
to correct the situation.º  •  e Progressive Discipline policy 
established a verbal and written warning procedure, and 
ultimately provided that an employee ªcan be terminated 
under progressive discipline if you have two written 
warnings, and a third situation occurs which is a violation 
of policy or rules or indicative of inappropriate behavior ¼
and results in a third written warning.º   
 

•  e personnel manual also contained a list of criminal 
or quasi-criminal infractions which justi® ed immediate 
terminationÐ ªsuch serious breaches of responsibility to 
the company that no prior warnings are required [.]º  On 
this ªone strike and you're outº list, just below ªconviction of 
a felony,º was the category, ªmisconduct.º  It is this last, rather 
nebulous, category upon which Ferguson was terminated, 
and with which the Appeals Court took issue.

•  e manual also contained a section entitled, ªGuarantee 
of Fair Treatment.º  •  is section advised the employee that 
ª[w]e recognize that being human, mistakes may be made in 
spite of our best e! orts.  We want to correct such mistakes 
as soon as they happen.º  It gave the employee a right to 
discuss employment issues with ever-higher management 
levels, reaching up to the Division Director of Human 
Resources, if requested by the employee.  

•  e Appeals Court found that the provisions of this 
employee manual did, in fact, create certain contractual 
rights for the employee based upon ªa reasonable belief in 
the employees that management will adhere to the policies 
therein expressed.º  •  e Appeals Court then went on to 
say:

ªManagement distributes personnel manuals 
because it is thought to be in its best interests 
to do so.  Such a practice encourages employee 
security, satisfaction, and loyalty and a sense 
that every employee will be treated fairly and 
equally¼Management expects that employees 
will adhere to the obligations that the manual 
sets forth.  Courts recently have been reluctant 
to permit management to reap the bene® ts 
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of a personnel manual and at the same time 
avoid promises freely made in the manual that 
employees reasonably believed were part to their 
arrangement with the employer.  Management 
voluntarily o• ers, and de® nes the terms of, any 
bene® t set forth in its unbargained for personnel 
manual.  € e employees may have a reasonable 
expectancy that management will adhere to a 
manual's provisions.  `Without minimizing the 
importance of its speci® c provisions, the context 
of the manual's preparation and distribution is, 
to us, the most persuasive proof that it would 
be almost inevitable for an employee to regard 
it as a binding commitment, legally enforceable, 
concerning the terms and conditions of his 
employment.º (citations omitted) (emphasis 
added)  

!  e Court concluded that the rights bestowed by this 
personnel manual ªare simply that the employee, except in 
case of egregious misconduct, will have at least two warnings 
prior to termination and an opportunity to challenge the 
warnings by telling his side of the story to his supervisor 
and then to higher authorities.º

Here, the Appeals Court was particularly concerned that 
plainti"  had not been given a chance to tell ªhis side of 
the storyº concerning the encounter with the customer.  
As it turned out, plainti"  claimed that the customer had 
jumped the line of several other customers who had yet to 
be served, and had demanded to know about the ªspecial 
of the day,º and the contents of several donuts.  !  e ªline-
jumperº became upset when plainti" , who was busy ® lling 
orders, answered quickly, but not rudely.  !  e line-jumper 
then swore at Ferguson and stormed out of the donut shop.  

!  is customer told Ferguson's manager that Ferguson's 
responses had been rude.  !  e Court stated that plainti"  
should have been given an opportunity to explain himself, 
in light of the Guarantee of Fair Treatment set forth in the 
manual.  !  e Court also ruled that the term ªmisconduct,º 
although not expressly de® ned in the manual, properly 
took on the meaning of the other terms with which it was 
grouped.  Because those other terms described criminal 
and quasi-criminal conduct, the term ªmisconductº was 
properly de® ned to encompass similar behavior.  !  e Court 
concluded that Ferguson's conduct did not rise to the level 
of quasi-criminal behavior. 

It bears noting, too, that the Court rejected the application 
of certain express disclaimers contained in the personnel 
manual:

!  e contents of this handbook are presented 
as a matter of information only and are not 
intended to create, nor are they to be construed 
to constitute, a contract, expressed or implied, 
between the Marriott Corporation and Host/
Travel Plazas or any of its employees.

!  e Appeals Court found that this language was not 
enough to trump the employee's ªcontract rightsº because it 
was located in inconspicuous places within the manual and 
in ® ne print only. 

Andrew P. Botti advises business owners, corporate executives and in-house 
counsel on a wide variety of complex business and commercial litigation 
matters. He focuses his practice on business torts, trade secrets, minority 
shareholder litigation, trademark/trade dress infringement cases and products 
liability. 
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Too Many Ds—Principles to Consider 
When Planning a Stockholder Agreement 
By Sarah K. Willey, Esq.
Partner, Donovan Hatem LLP
swilley@donovanhatem.com

Disappoint, disillusion, dishearten, disenchant, divorce, 
dissociate, divide, disconnect, disjoin, dissolve.

Debt, disability, death.

Most people don't start a business planning for its demise.  
Nonetheless, friends or co-workers who start a business 
together can become disgruntled, divorced, disabled, or dead.   
Similarly, founders seeking transition and continuation of 
their company may be dismayed when the next generation 
takes over and dramatically alters the course of business, 
depressing and devaluing its (meaning their!) stock.  With 
a little advance planning the likelihood of the company's 
successful continuation in the event of an unpleasant or 
unexpected shareholder event is greatly enhanced.

Whether the business is just starting out or is being 
transitioned to the next generation of employee stockholders 
after many years of successful operation, having a 
comprehensive stockholder agreement can help ensure the 
continuance of the business.   •  is article will review the 
typical principle provisions that should be considered when 
planning and implementing a Stockholder Agreement for a 
closely-held corporation.

A Stockholder Agreement is an agreement among the 
stockholders of a corporation that dictates the terms 
and conditions under which the stockholders may or are 

required to sell their stock in the company.  Additionally, and 
prudently, a Stockholder Agreement should address various 
operational and control issues relating to the stockholders' 
participation in the management of the company. 

 A Stockholder Agreement may come about as the product 
of prudent planning when ® rst starting a company, or more 
likely, as part of planning for the company's continued 
operation and success as the founders plan for, and transition 
towards, retirement (generally, bringing new stockholders 
aboard via existing employees).  In so planning, a well 
thought out and drafted Stockholder Agreement avoids 
the disappointment and con  ̄ict of unmet expectations, 
unexpected tragedy, or merely a change of circumstance or 
life focus. 

A Stockholder Agreement should address, minimally, the 
following principal issues:

1) When a stockholder must sell his or her stock;
2) When a stockholder may sell his or stock;
3) •  e price to be paid for the selling stockholder's shares;   
4) Management and control of the company; and  
5) Restrictions relating to employment. 
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Circumstances under which a stockholder 
must sell his or her stock.  

•  e standard ªtrigger eventsº to be considered and addressed 
include death, disability, termination from employment 
(whether with or without cause), resignation, retirement 
(whether full or partial), loss of insurability or license to 
practice his or her profession, breach of the stockholders 
agreement (speci® cally including an con® dentiality or non-
competition provisions), divorce, and bankruptcy.    

Other circumstances to consider include ªdrag alongº 
and other similar rights.  •  is category of obligatory sale 
involves a call by the company or its majority or founding 
stockholders or a put by the minority stockholders.  Typical 
provisions give the company the right to buy back (to call) 
the stockholders' stock in the event the founders decide to sell 
the company to an outside party. Additionally, the minority 
stockholders can require the company or the majority or 
founding stockholders to buy back their shares in advance 
of, or contemporaneous with, a sale of the company to an 
outside third party. 

Circumstances under which a stockholder 
may sell his or her stock.  

•  is includes, a transfer to the stockholder's spouse, 
children, or a trust for the bene® t of the stockholder or 
the foregoing (as part of the stockholder's estate plan), to 
another stockholder (potentially altering the power balance 
by giving a single individual or limited group of individuals 
increased voting power), or to an outside third party.  
Considerations include the e! ect of any proposed transfer 
on (i) the company's ability to practice its profession; 
(ii) the balance of control vis-"-vis election of directors 
and o#  cers;  and (iii) whether the company and/ or 
existing stockholders desire a right of ® rst refusal to 
purchase the selling or transferring stockholder's shares.

The price to be paid for the selling 
stockholder’s shares. 

•  e price a selling stockholder (or his or her estate) will be 
paid for that stockholder's shares is generally dependent 
upon the event triggering the sale.   Most often, where the 
triggering event involves a termination of employment (with 
or without cause), resignation, bankruptcy, violation of the 
stockholder agreement, or loss of license or insurability, the 
price paid is not the full value of the shares as determined 
by the company using a predetermined valuation process set 
forth in the Stockholder Agreement.  Rather, the price is 
set at (i) book value; (ii) a percentage of the agreed value; 
(iii) the selling stockholder's initial purchase price; (iv) a pre-
determined price, for example, par value, or $1.00 per share; 
or (v) some combination of the foregoing.  •  e variable 
pricing is intending to punish the departing stockholder 
for bad behavior, provide a disincentive for a forced transfer 
(e.g. divorce or bankruptcy), and encourage a stockholder 
to time any voluntary departure to avoid detriment to the 
company's needs.

•  e price paid in the event of a stockholder's death or 
disability is usually the full value of the shares as established 
by the valuation process selected by the stockholders and 
set forth in the Stockholder Agreement.   Additionally, most 
Stockholder Agreements contemplate or provide for the 
purchase of ªkey manº insurance to cover all, or a portion of, 
the purchase price upon a stockholder's death.

Selecting a valuation process that meets the company's and 
stockholders' needs is a key element of planning and drafting 
the Stockholder Agreement.  •  ere are several valuation 
processes available, including, (i) use of a formula; (ii) by 
yearly agreement of the stockholders (so-called ªagreed 
valueº); (iii) appraisal; (iv) arbitration; or (v) a combination 
of the foregoing.   

Once the purchase price is established, the stockholders 
must consider the timing of the purchase and payment 
of the purchase price.  Again, the payment period is 
often variable depending on the triggering event, with 
bad acts being further punished by the company giving a 
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longer, termed note in lieu of cash payment and favorable 
transitions receiving payment on a shorter term note and 
cash.  •  e payment period is further subject to adjustment 
or modi® cation to prevent  a violation of the terms of the 
company's loan documents or over-stretching the company's 
capital.  

Management and control provisions.

A Stockholder Agreement typically addresses the 
management and control of the company.   Consideration 
should be given to the percentage of vote required to 
adopt various actions, such as approving the termination 
of a stockholder, adding new stockholders, setting 
compensation, selling the company, acquiring debt, and the 
like.   In this regard, founders typically look to maintain their 
seat on the board of directors and their role as an o!  cer, or 
have the right to appoint the same.  

Restrictions relating to employment. 

A hot spot during the planning process involve discussion 
regarding con® dentiality, trade secrets, ownership of 
copyrights and other intellectual property, non-competition 

and non-solicitation provisions, client retention and 
participation in any a!  liate entities, as well as stockholders' 
obligations to each other and the company during and after 
their employment and stock ownership.    Typically, breach 
of the foregoing restrictions rē  ects upon the purchase 
price to be paid in the event of a stockholder departure.

Having a Stockholder Agreement in place forces the 
stockholders to address their expectations regarding their 
participation in the company.  While the discussions may 
at times be painful, the discussions leading up to ® nalizing 
a Stockholder Agreement generally reveal the participating 
stockholders' motivation and plans. Both the process and 
implementation can help to avoid disappointment and 
disillusionment, which can result in a disconnect and  the 
ultimate demise of the company.  Further, planning for 
unexpected events such as a stockholder's divorce, disability, 
or death can smooth the transition of the company and 
provide for its continuance. 

Sarah K. Willey is a Partner at Donovan Hatem. She concentrates her practice 
in the areas of business and employment law. Her clients draw from a broad 
range of industries from architecture and engineering ® rms, biotechnology and 
defense companies, to the creative arts and 501(c)(3) charitable foundations.
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