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Court Refuses to Grant Construction Manager  
Sovereign Immunity from False Claims Act Exposure  
by David J. Hatem, PC and Mary Rosenfeld, Esq. 

 
           Increasingly, design and construction professionals are be-
ing retained by public owners to furnish a broad range of program 
management services which typically had been provided internally 
by the public owner.  In some instances, the professional provides 
these services under a more conventional Owner-Consultant 
agreement pursuant to which the professional consultant serves as 
an independent contractor of the project owner.  In other instances, 
such services are provided by the consultant as part of an inte-
grated project organization with the public owner.  In either case, 
the professional consultant providing such services – especially 
those relating to cost estimating, project funding, review and certifi-
cation regarding payments to construction contractors – will have 
increased exposure under state and federal false claims act stat-
utes, even if the public owner itself were not subject to such liability.  
See, Hatem, David J., “Federal and Massachusetts False Claims 
Act Exposure for Design and Construction Management Profes-
sionals”, The CAT Professional Liability Reporter, Vol. 5-No. 3, 
(Donovan Hatem LLP, July 2001).  Under these circumstances, it is 
questionable whether the professional consultant will be able to ob-
tain legally enforceable indemnification or limitation of liability pro-
tection from the public owner with respect to such false claims act 
liability exposure.  See, e.g.,  Long Island Lighting Co. v. Imo De-
lavel, 668 F. Supp. 237 (S.D.N.Y. 1987) (Court refused to modify 
limitation of liability by language elsewhere in contract).   
 
           For example, in a decision of interest, United States v. 
“Agency Construction Management Firm”, 355 F.3d 1140 (9th Cir-
cuit 2004), the Court of Appeals reversed and remanded summary 
judgment in favor of an Agency Construction Management Firm 
(“the Firm”), and held that the Firm hired by a public owner was not 
acting as an arm-of-the-state and was, therefore, not entitled to 
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sovereign immunity from false claims ex-
posure.  
 
Factual Background 
 
           This matter arose out of a public 
project involving the reconstruction of 
apartments belonging to a California 
state university.  In 1991, California State 
University at Northridge ("CSUN") closed 
the University Tower Apartments (the 
"UTA").  The UTA remained unoccupied 
for more than two years.  In November 
1993, CSUN commissioned a study to 
investigate the feasibility of reopening 
UTA as student apartments.  This study, 
dated December 15, 1993, conducted by 
Coleman/Caskey Architects ("C/C 
Study"), set forth several alternative pro-
posals to reopen the buildings.  On De-
cember 16, 1993, after reviewing the C/C 
Study, CSUN voted against acting on any 
of the proposals.   
 
           On January 17, 1994, the North-
ridge earthquake severely damaged the 
UTA.  In February 1994, CSUN hired A. 
Amir Ali (“Ali”) as an architect to coordi-
nate the reconstruction of the UTA (the 
“Project”).  In April 1994, pursuant to ap-
plicable Federal Emergency Manage-
ment Agency (FEMA) regulations, 44 C.
F.R. § 206.226(k)(2),CSUN applied for 
FEMA funding for the Project, and sent 
FEMA a letter asserting that the UTA met 
the FEMA requirements for funding, and 
in support of this application for funding, 
set forth that while the UTA was unoccu-
pied before the earthquake, CSUN in-
tended to put the building back into use.   
 
           In December 1994, CSUN termi-
nated Ali’s employment and subsequently 
retained the Firm to manage the remain-
der of the Project.  In 1996, in response 
to continued concerns expressed by 
FEMA regarding the UTA’s funding eligi-

bility, two employees of the Firm submit-
ted a memorandum and letter to FEMA 
(collectively, the “Communications”), as-
serting that UTA was originally closed in 
order to bring it up to code requirements, 
that CSUN commissioned a comprehen-
sive feasibility study to bring UTA up to 
code, and that the C/C Study indicated 
CSUN’s intention to re-occupy the build-
ing.  The Firm did not inform FEMA of 
CSUN’s rejection of the proposals set 
forth in the C/C Study. 
 
           In January 1996, Ali filed a qui 
tam False Claims Act (“FCA”) action 
against CSUN and two CSUN officials, 
alleging that CSUN filed false claims with 
FEMA in order to obtain funding for the 
repair of a building damaged by the 
Northridge earthquake.  In May 2000, Ali 
amended the complaint to include FCA 
allegations against the Firm.  In its claim 
against the Firm, Ali alleged that the Firm 
knowingly submitted fraudulent communi-
cations to FEMA with the intent of obtain-
ing funding for the reconstruction of the 
UTA.   
 
           In June 2000, pursuant to a joint 
stipulation of the parties, Ali dismissed 
the claims against CSUN and the CSUN 
officials, leaving the Firm as the only de-
fendant in the action.  On June 21, 2002, 
the lower court granted the Firm’s motion 
for summary judgment, holding that the 
undisputed facts demonstrated that the 
Firm’s employees were acting as agents 
and representatives of CSUN, a State 
agency, and thus the Firm was entitled to 
sovereign immunity for actions within the 
scope of their official duties.  Ali ap-
pealed.    
 
 
Discussion 
 
           The Appeals Court for the Ninth 

Page 2 
Court Refuses to Grant Construction Manager Sovereign Immunity… 
Continued from Page 1 

> Continued on Page 3 



Circuit (the “Court”) held that the Firm’s 
employees were not acting as agents and 
representatives of CSUN, or acting as an 
arm of the State and, therefore, the Firm 
was not entitled to sovereign immunity for 
its actions.   
 
           First, the Court cited a Supreme 
Court decision holding that states are not 
"persons" subject to qui tam liability un-
der the FCA.  Id. at 1145 (citing Vermont 
Agency Natural Res. v. United States ex 
rel. Stevens, 529 U.S. 765, 780-88 146 L. 
Ed. 2d 836, 120 S. Ct. 1858 (2000)).  
While states and state agencies enjoy 
sovereign immunity from liability under 
the FCA, “persons” are held liable for qui 
tam FCA claims.  Id. (citing Bly-Magee v. 
California, 236 F.3d 1014, 1017 (9th Cir. 
2001)); see also 31 U.S.C. § 3729(a)
(2003)).  Second, the Court stated that 
the Firm is a private corporation, and is 
therefore a "person" under the FCA.  Id. 
(citing Cook County v. United States ex 
rel. Chandler, 538 U.S. 119, 123 S. Ct. 
1239, 1244-49, 155 L. Ed. 2d 247 (2003)
(holding that municipal corporations, like 
other corporations, are "persons" under 
the FCA)).  Third, the Court asserted that 
the Firm was subject to suit under the 
FCA unless it shared CSUN's sovereign 
immunity as a result of its relationship to 
CSUN.  Id.  (citing Bly-Magee, 236 F.3d 
at 1017).  The Court found that the Firm’s 
employees were at no time employed by 
CSUN, but rather were employed and 
paid by the Firm at all relevant times.  
The Court also held that the supervision 
of CSUN officials did not transform the 
Firm employees into government officials 
and, therefore, the Firm was not entitled 
to immunity.  Id.    
 
           The Court refused to extend sov-
ereign immunity to corporate actors.  Id.  
The Court reasoned that the federal inter-

est in protecting contractors from state 
tort liability is not implicated in federal 
FCA suits. Id.  “Because the FCA re-
quires that those held liable knowingly 
submit false claims, there is little danger 
of a corporate contractor being held liable 
for innocent conduct.” Id. at 1147 (citing 
Richardson v. McNight, 521 U.S. 399, 
138, 138 L.Ed. 2d 540, 117 S.Ct. 2100 
(1997)).  
 
           The Court held that only if the 
Firm was acting as an arm-of-the-state 
would it be entitled to sovereign immu-
nity.  Id. (citing Savage v. Glendale Union 
High School, 343 F.3d 1036, 1040-51 (9th 
Cir. 2003)). The Court stated that the 
proper method to determine whether an 
entity is entitled to sovereign immunity 
from FCA claims is to apply the arm-of-
the-state test. Id.  In applying this test, 
the Court examined five factors:  
 

(1) whether a money judg-
ment would be satisfied out 
of state funds; (2) whether 
the entity performs central 
governmental functions; (3) 
whether the entity may sue 
or be sued; (4) whether the 
entity has the power to take 
property in its own name or 
only in the name of the state; 
and (5) the corporate status 
of the entity.  
 

Id. (citing Mitchell v. Los Angeles Comty. 
Coll. Dist., 861 F.2d 198, 201 (9th Cir. 
1988)).  The rationale for this test is that 
"a plaintiff who successfully sued an arm 
of the state would have a judgment with 
the same effect as if it were rendered 
against the State." Id. (citing Alaska 
Cargo, 5 F.3d at 380).   
 
           In conducting this analysis, the 
Court refused to extend sovereign immu-
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Federal Court in Texas Rules that 
the Spearin Doctrine Does Not Bar          
Sovereign Immunity Defense by 
Government Entity’s Designer in a 
Design-Bid Build Contract  
by Stefan Jouret, Esq. 
 

In GLF Construc. Corp. v. 
“Designer,”  No. 3:03-CV-0324-P, (N. D. 
Tex., Mar. 8, 2004) (Solis, J.), a federal 
district court sitting in Texas issued sum-
mary judgment on behalf of a Texas tran-
sit authority’s rail Designer, on grounds 
that the Designer was cloaked by the 
same sovereign immunity that the transit 
authority itself possessed.  In making its 
ruling, the court rejected the plaintiff’s ar-
guments that drew upon a line of cases 
holding that government entities warrant 
that drawings and specifications they pro-
vide to bidders are accurate and suitable 
for the purposes intended. 

In 1996, the defendant Designer 
entered into a contract with Dallas Area 
Rapid Transit (“DART”) to provide engi-
neering and management services in the 
building of the “Northeast Corridor” exten-
sion line of DART’s light rail system, Sec-
tion G-2 (“the Project”). After Designer 
completed plans for the Project, DART 
put the Project out to bid, and GLF was 
awarded the contract. 

 
The contract called for GLF to 

construct the Project in accordance with 
the plans, drawings and specifications 
that Designer prepared.  The Project was 
also to proceed under Designer’s admini-
stration and supervision.  A dispute 
arose, however, upon GLF’s allegation 
that the materials were insufficiently de-
tailed, contained “an ‘exorbitant’ number 
of errors and inaccuracies,” and were   
inconsistent as to how and when the 
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nity to the Firm, holding that, although the 
Firm satisfied the second prong of the 
test, its failure to meet the remaining four 
factors outweighed granting the Firm im-
munity.  Id. at 1148.  The Court held that 
because the Firm did not meet these re-
quirements, it was not immune from any 
false claims submitted to FEMA in its ca-
pacity as a construction management 
firm for a public owner.  In providing 
these services for CSUN, the Firm was a 
private corporation, and was not acting 
as an arm-of-the-state.  The Court further 
stated that the Firm could be held liable 
under the FCA, if Ali could demonstrate 
that the Firm knowingly submitted false 
claims to FEMA. Id. The Court concluded 
that there was an issue of material fact as 
to whether the Firm knowingly presented 
a false claim to FEMA and, therefore, re-
versed and remanded the district court’s 

grant of the motion for summary judg-
ment.  
 
           It follows, from a risk manage-
ment perspective, that professionals  
contemplating providing such services 
should carefully review the scope for po-
tential false claims act exposure. In addi-
tion, in performing such services, careful 
consideration should be given to the 
need for independent, adequate, and  
diligent investigation of information fur-
nished by the public owner or others 
which is relied upon by the professional 
consultant in furnishing statements, opin-
ions, and/or certifications which may rea-
sonably be used by the public owner to 
secure or obtain the release of federal or 
state funds for use of the  project. � 
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work was to be performed.  Further, GLF 
alleged that Designer’s administration 
and supervision services were inade-
quate.  GLF sued, asserting claims of 
negligence and misrepresentation 
against Designer. 

 
Designer moved for summary 

judgment based upon two primary argu-
ments.  First, Designer claimed that 
DART would have been protected by vir-
tue of its sovereign immunity had GLF 
asserted the same claims against it.  De-
signer argued that it, as DART’s inde-
pendent contractor performing DART’s 
governmental functions, is protected by 
the same principles.  Alternatively, De-
signer argued that the Economic Loss 
Doctrine (whereby a plaintiff asserting 
negligence claims against parties with 
which it lacks privity of contract cannot 
recover for purely economic losses).  The 
court never reached the second asserted 
ground for summary judgment because it 
ruled that Designer was protected by 
DART’s sovereign immunity.  The court 
also rejected—in passing—a third GLF 
argument that Designer’s sovereign im-
munity argument was barred by 
“inconsistency,” a proposition for which 
GLF cited no authority.   

 
Under the sovereign immunity 

doctrine, the State and its governmental 
entities are immune from tort liability, ab-
sent a waiver under a state tort claims 
act.  In this case, DART is a regional 
transit authority authorized under the 
Texas Transportation Code.  For pur-
poses of the Texas Tort Claims Act, 
DART is a governmental unit entitled to 
the protections of sovereign immunity.  
GLF Construction, at 5 (citing Tex. Rev. 
Civ. Stat. Art. 6550d (2004)). 

 
Sovereign immunity under the 

Texas Tort Claims Act, and many other 

state tort claims acts, is waived only in 
limited circumstances.  In Texas, these 
circumstances include situations where 
the claimed property damage, personal 
injury or death are proximately caused by 
the wrongful act, omission or negligence 
of an employee acting within the scope of 
his or her employment (if the injury arises 
from the operation or use of a motor-
driven vehicle or motor-driven equipment 
and the employee would be personally 
liable to the claimant under Texas law).  
Id. at 5 (citing Tex. Civ. Prac. & Rem. 
Code § 101.021 (2004)).  Additionally, 
sovereign immunity is waived where the 
personal and death are “caused by a 
condition or use of tangible personal or 
real property if the governmental unit 
would, were it a private person, be liable 
to the claimant according to Texas law.”  
Id.  Since, the court concluded, none of 
these circumstances applied to the case, 
sovereign immunity would protect DART 
from liability for GLF’s claims. 

 
In the next level of its analysis, 

the court concluded that Designer was 
“clothe[d]” with “the same immunity from 
tort liability as DART,” under Article 
6550d of the Texas Revise Civil Statutes.  
Article 6550d provides that  

 
If an independent contractor of 

           the [governmental] entity is per-
           forming a function of the entity or 
           of a regional transportation au-
           thority operating under Chapter 
           45-2, Transportation   Code, the 
           contractor is liable for dam-
           ages only to the extent that the 
           entity or authority would be liable 
           if the entity or authority itself were 
           performing the function. 

 
It was undisputed that Designer 

was an independent contractor of DART.   
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Department of Veterans Affairs-
Board of Contract Appeals                     
Imposes Duty on Design-Builder  
to Inquire Regarding Contract            
Ambiguities Where Design-Builder 
has Knowledge of Ambiguity  
by Peter Tobani, Esq. 
 
           A recent decision from the De-
partment of Veterans Affairs 
Board of Contract Appeals (the 
“Board”) held that a contractor/
bidder has a duty to inquire 
about an ambiguity in a design-
build contract where the contrac-
tor/bidder has actual knowledge 
of the ambiguity.  See Appeal of United 
Excel Corporation, VABCA No. 6937, 
Contract No. V101DC0138 (decided De-

cember 11, 2003).  In United Excel, the 
Board granted the Department of Veter-
ans’ Affairs’ (the “VA”) motion for sum-
mary judgment dismissing an appeal by 
United Excel Corporation (“UEC”) from 
the Contracting Officer’s (“CO”) denial of 
UEC’s claim for an equitable adjustment.  
The claim sought $112,818 for providing 
stainless steel diffusers in a surgical suite 
and post anesthesia care unit con-

structed at the Department 
of Veterans Affairs Medical 
Center in Kansas City, Mis-
souri (the “suite”).  UEC initi-
ated the appeal on behalf of 
Stadium Sheet Metal 
(“Stadium”) and Stadium’s 

supplier, Triangle Sales, Inc. (“Triangle”), 
who were both lower tier-subcontractors 
to UEC’s mechanical subcontractor, Kan-
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that when a specification is            
subject to two reasonable    
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GLF argued, however, that the 
so-called “Spearin Doctrine” did not pro-
tect the Designer from liability because 
DART itself would be liable if it had pro-
vided the allegedly inadequate services.  
According to GLF, the Spearin Doctrine 
(which derives from United States v. 
Spearin, 248 U.S. 132 (1918)) provides 
that “‘when a governmental owner sup-
plies drawings and specifications to bid-
ders, it warrants that the drawings and 
specifications are accurate and suitable 
for the purpose intended.’”  GLF Constr., 
at 6.  However, the court pointed out, the 
Spearin plaintiff sued the United States 
for damages resulting from the govern-
ment’s alleged breach and annulment of 
a construction contract.  Id.  Similarly, the 
court noted, the entire line of Texas 
cases GLF cited as adopting the Spearin 
Doctrine also involved contract claims as-
serted against the government. 

 
Therefore, the court concluded, 

the Spearin Doctrine was relevant to the 

Designer case “only to the extent that, 
under the Construction Contract, [GLF] 
could have a breach of contract claims 
against DART for providing inadequate 
designs, plans or project administration.”  
Id. at 6 (emphasis added).  Such a con-
tract claim would not be barred by 
DART’s sovereign immunity.  In this 
“design-bid-build” construction case, 
however, GLF “never entered into a con-
tract with [Designer], and [it was] not as-
serting breach of contract claims.”  Id.  
Rather, the court pointed out, GLF was 
asserting tort claims against Designer—
which are barred by sovereign immunity, 
as shown above. 

 
Ultimately, the GLF Construction 

case should make it more difficult for de-
sign-bid-build contractors to successfully 
assert the Spearin Doctrine to defeat sov-
ereign immunity defenses mounted by 
Designers who have contracted to pro-
vide services to governmental entities. � 



sas City Mechanical, Inc. (“KCM”).   
 
           In July 2000, the VA issued a Re-
quest for Proposals (RFP) soliciting pro-
posals for the design and construction of 
the suite (the “Project”).  The VA awarded 
a design-build contract to UEC in the 
amount of $11,718,000 in September, 
2000, establishing the completion date as 
April 25, 2002.  UEC’s design consultant 
for the Project was Hoefer Wysocki Archi-
tects, LLP (“HWA”).  J. Christopher Gale 
& Co. (“Gale”) provided engineering con-
sulting services for the VA and developed 
the RFP documents, and participated in 
the review of the UEC proposal.   
 
           The design-build contract stated 
that the design-builder was responsible 
for completing the work in a manner con-
sistent with the intent of and in compli-
ance with the RFP documents.  The con-
tract also required UEC/HWA to submit 
construction documents for review at 
30% and 95% levels of completion.  In 
July and November 2001, UEC submitted 
two change order proposals totaling 
$119,005 for additional costs associated 
with the installation of stainless steel dif-
fusers in six operating rooms at the suite.  
The VA disagreed that the installation of 
the stainless steel diffusers was a change 
to the contract entitling UEC to an equita-
ble adjustment.  In May, 2003, UEC sub-
mitted a certified claim for an equitable 
adjustment and the CO denied the claim.   
 
The RFP Specification 
 
           The RFP specification at issue 
concerned Air Outlets and Inlets, and 
specified the use of stainless steel or alu-
minum for different components of the air 
supply system.  The specification for the 
operating room air distribution devices, 
however, required components of the 
system to be fabricated of “1.0 mm (20 

gauge) 18-8 stainless steel, No. 4 fin-
ish.”     
 
           In February 2001, VA representa-
tives reviewed the UEC/HWA 90% de-
sign submission and commented that the 
RFP required the use of stainless steel 
HVAC components. UEC/HWA re-
sponded that its drawings displayed alu-
minum components and that it would re-
vise the drawings in light of the VA’s 
comments.  During the period of May 
through October 2001, the VA approved 
the submittals subject to the provision of 
stainless steel components.   
 
           Apparently, when Stadium sub-
mitted its bid, Triangle sent a letter to 
Stadium, which noted the ambiguity in 
the RFP regarding the use of stainless 
steel or aluminum for the diffusers in the 
operating rooms.  Notwithstanding the 
conflicting provisions, Triangle priced alu-
minum diffusers to provide the best 
value.  In addition there was an issue re-
garding the size of the diffusers to be 
used on the Project.  The VA issued an 
amendment to the RFP in August 2000 
regarding the diffusers in the operating 
rooms at the suite.  The UEC/HWA 100% 
drawing for the HVAC ductwork depicted 
a ceiling plan showing continuous, pe-
rimeter diffusers around the operating ta-
bles.   
 
           The VA approved a May 2001 
shop drawing indicating the use of 4 feet 
x 12 inches stainless steel diffusers 
around the perimeter of the operating ta-
bles.  The VA disapproved subsequent 
KCM/Stadium submittals proposing the 
use of 4 foot diffusers in October 2001 
because the UEC/HWA 100% design re-
flected the use of longer diffusers.  A 
February 2002 submittal depicting longer 
diffusers was eventually approved.  The 
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diffusers depicted in the February 2002 
submittal, however, had to be custom 
fabricated at a premium cost.   
 
           In October 2001, Stadium submit-
ted several Requests for Information 
(RFI) noting the discrepancies between 
the architectural and mechanical contract 
drawings pertaining to certain compo-
nents of the air supply system in the op-
erating rooms.  HWA responded to each 
RFI by stating that the diffuser length 
“shall match the architectural reflected 
ceiling plans.”  HWA’s response acknowl-
edged that some of the specifications re-
garding the size of the diffusers in the op-
erating rooms were incorrect.  The VA’s 
Senior Resident Engineer  concurred with 
the HWA  response to the RFIs.   
 
           The VA conceded that the con-
tract documents contained conflicting 
provisions regarding material require-
ments for the HVAC components, be-
cause the specifications could be rea-
sonably interpreted as permitting the use 
of stainless steel or aluminum.  The VA 
argued that the discrepancy was a patent 
ambiguity and that UEC had a duty to in-
quire to resolve the ambiguity.  Conse-
quently, because UEC failed to inquire, it 
could not now seek an equitable adjust-
ment.  Conversely, UEC argued that the 
ambiguity was not patent and that it was 
entitled to the equitable adjustment.   
 
The Board’s Decision 
 

The Board cited the rule that 
when a specification is subject to two  
reasonable interpretations, it is ambigu-
ous. The Board also noted the contra 
proferentum rule, which states that an 
ambiguous specification is construed 
against the drafter (VA) unless the ambi-
guity is patent.  The Board, however, did 
not reach a determination whether the 
ambiguity was patent or latent, stating it 

was undisputed that Stadium/Triangle 
had actual knowledge of the ambiguity, 
but failed to inquire.  The Board ruled that 
UEC’s failure to inquire regarding the am-
biguous specification, of which it was on 
notice, barred it from prevailing on its eq-
uitable adjustment claim. 
 
           UEC also argued that because 
this was a design-build contract, the RFP 
drawings and specifications established 
only “design parameters.”   Accordingly, it 
was entitled to select aluminum diffusers 
as the most economic way to achieve de-
sign intent.  The Board opined that the 
language in the contract did not support 
UEC’s position and that the RFP required 
UEC to design stainless steel diffusers to 
meet sterile air requirements.  The Board 
noted existing case law established that a 
design-build contract shifted the risk to 
UEC that the final design would be more 
costly than the bid price and that tradi-
tional rules of fixed-price contract inter-
pretation still  applied.  The Board held 
that UEC’s obligation to inquire regarding 
the ambiguity in the specifications was 
not relieved because the Project involved 
a design-build contract.  See Donahue 
Electric, Inc., VABCA No. 6618, 03-1 
BCA ¶ 32,129; Elam Woods Construction 
Company, Inc., ASBCA No. 31,305 ¶ 
31,305; Dillimgham Construction, N.A., 
Inc. v. United States, 33 Fed. Cl. 495 
(1995). 
 
           The Board also rejected UEC’s 
argument that a new convention of con-
tract interpretation should be created with 
respect to design-build contracts.  UEC 
argued that traditional patent ambiguity 
rules of interpretation “unduly punished” 
contractors by requiring them to bid on 
plans and specifications which are incom-
plete.  UEC urged the Board to adopt this 
new convention through use of compara-
tive negligence principles.  Although the 
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Court Finds Contract Unambigu-
ous and Denies Differing Site                     
Conditions Claim  
by Carly B. Goldstein, Esq. 
 
           In October 2003, the Supreme 
Court of Hawaii affirmed summary judg-
ment in favor of a project owner, its engi-
neer, and the general contractor in  con-

nection with a subcontractor claim, find-
ing that a subcontract was unambiguous 
as a matter of law and that the subcon-
tractor did not encounter materially differ-
ent site conditions.  Foundation  Interna-
tional, Inc. v. E.T. Ige Construction, Inc., 
102 Haw. 487 (2003). 
           The matter in Foundation arose 
out of a public works construction project 
for a new concrete bridge on the island of 
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Board apportioned damages in other 
cases when it was factually determined 
that the VA and contractor’s actions 
caused an increase in costs, the Board 
refused to ignore the contract language in 
this dispute and establish a new rule allo-
cating the risks of a patent ambiguity in a 
design-build contract to the VA.  More-
over, the fact that UEC had 
actual knowledge of the ambi-
guity and failed to inquire prior 
to submitting its price proposal 
further supported the denial of 
UEC’s  appeal.    
 
           With respect to the 
size of the diffusers, UEC ar-
gued that it was entitled to an 
equitable adjustment regarding the use of 
the custom-sized diffusers.  The VA 
maintained that shorter, stock diffusers 
were actually  installed and not the cus-
tom-sized diffusers as UEC alleged.  The 
Board held that, regardless of that factual  
dispute, the responsibility for executing 
the final design rested with UEC and be-
cause UEC/HWA decided to install the 
longer, custom-sized diffusers after the 
VA  approved the use of the shorter dif-
fusers, UEC was not entitled to an adjust-
ment.  UEC argued that the change to 
the custom-sized diffusers was directed 
by the VA.  To support this position, UEC 
relied on a representation from Triangle’s 
president that it supplied the custom-

sized diffusers “due to the VA’s position.”  
The Board, however, found that other 
than the representation by Triangle’s 
president, UEC had inadequate support 
to substantiate its position.  Accordingly, 
the Board denied UEC’s appeal and 
granted summary judgment in favor of 
the VA.  

  
           Significantly, the Board 
concluded that UEC had 
knowledge on the basis of a 
letter Triangle sent to Sta-
dium, which suggests that 
knowledge of a subcontractor 
will be imputed to the design-
builder, even if the design-
builder does not have actual 

knowledge of the ambiguity.  The United 
Excel decision places this additional bur-
den on the design-builder notwithstand-
ing traditional contract interpretation doc-
trines that generally holds that ambigu-
ous contract language is to be interpreted 
against the drafter (i.e. the VA).  The 
United Excel decision reinforces the im-
portance for professionals providing ser-
vices under a design-build contract to re-
solve any ambiguities, patent or latent, in 
the RFP documents as soon as possible.  
As the United Excel decision demon-
strates, a failure by a design-builder to 
inquire about an ambiguity in the RFP 
documents can result in harsh conse-
quences. �  

As the United Excel                 
decision demonstrates, a 
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ambiguity in the RFP               

documents can result in 
harsh consequences. 
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Maui (“the Project”).  The Project involved 
the construction of seventy-one drilled 
shafts, with a depth of approximately 15 
feet.  The State of Hawaii, Department of 
Transportation, Highways Division (“the 
State”), was the Project owner.  Harold T. 
Miyamoto & Assoc iates,  Inc. 
(“Miyamoto”) was the project engineer 
and prepared the bridge plans and speci-
fications. E.T. Ige Construction, Inc. 
(“Ige”) was the general contractor.  Prior 
to submitting its bid to the State, Ige re-
ceived an unsolicited proposal from 
Foundat ion  In terna t iona l ,  Inc . 
(“Foundation”) for the drilled shaft work 
which described the work as being “35 
piles of 15 foot length.”   
 

The contract between Ige and the 
State incorporated several documents, 
including the project plans.  Sheet S-1 of 
the project plans provided that “drilled 
shafts for abutments and wing walls shall 
be embedded at least 4 feet into basalt[.]”  
Sheet S-25 of the project plans 
contained an illustration of a 
sloping basalt layer and stated 
“4’-0” min. embedment into ba-
salt.”  The caption to the illustra-
tion stated: 

 
6. Pile tip elevations 
shown on the longitudinal 
section . . . are estimated 
elevations.  The actual 
pile tip elevations will be deter-
mined by the Engineer.  
 
7. Drilled shafts shall extend a 
minimum of four feet into basalt. 

 
Additionally, the public bid documents, 
which were incorporated into the con-
tract, stated that the quantities in the pro-
posed schedule are approximate only, 
the State would determine the final drill-
ing depth, and that, with certain excep-

tions, all quantity changes of work shall 
be performed at the unit prices set forth 
in the attached proposal schedule. 
 

Ige entered into a subcontract 
with Foundation for the shaft work.  The 
contract between Ige and Foundation ob-
ligated Foundation to adhere to the terms 
and specifications of the contract be-
tween the State and Ige.   
 
            Foundation commenced its drill 
work, reached the basalt layer, and drove 
the shaft four feet into the basalt.  Upon 
learning that Foundation did not plan to 
drill deeper, the State advised that the 
plans and specifications required the 
shaft to be excavated to the approximate 
tip elevation.  Foundation argued that ad-
ditional excavation through the basalt 
would require more expensive digging 
than it had planned in its estimate and 
price proposal.  Foundation also argued 
that excavation beyond the four foot em-

bedment constituted “extra 
work” or differing site conditions 
for which it would be entitled to 
extra compensation.  The 
State’s engineer then re-
quested Miyamoto to review 
the design and determine 
whether Foundation needed to 
excavate beyond the four feet 
of embedment.  Miyamoto’s re-
viewing engineer determined 

that a four foot embedment was suffi-
cient.  Notwithstanding the reviewing en-
gineer’s determination, Miyamoto’s head 
engineer reported to the State that a 
minimum pile length of 12 feet and a 
minimum embedment of four feet were 
required.  Foundation was then instructed 
to continue excavating beyond the four 
feet of basalt.   
 

Subsequently, Foundation filed an 
action against both Ige and Miyamoto.  

> Continued on Page 11 

“to prevail on a differing 
site conditions claim, a 
contractor must prove 

that the conditions indi-
cated in the contract  
differ materially from 
those encountered          

during  performance” 
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Ige impleaded the State into the action.  
Foundation moved for summary judg-
ment against Ige arguing that it was enti-
tled to additional compensation.  Ige in 
turn moved for summary judgment 
against the State and Foundation and the 
State moved for summary judgment 
against Ige.  The Court granted the 
State’s motion for summary judgment 
against Ige as well as Ige’s motion for 
summary judgment against Foundation.  
The court granted summary judgment in 
favor of the State, Ige, and Miyamoto.   
 
           On appeal, Foundation claimed 
that the Court erroneously denied its mo-
tion because (1) the project plans unam-
biguously limited the excavation to four 
feet of embedment; (2) that an equitable 
adjustment to the contract should be 
made; (3) the contract is ambiguous; (4) 
the differing site conditions clause applies 
to Foundation’s claims; and (5)  the ques-
tion whether the subsurface conditions 
encountered were materially different is a 
question of fact. (Foundation makes other 
arguments which are not relevant for the 
purposes of this article.) 
 
           In rejecting Foundation’s argu-
ment that the contract unambiguously 
provided for a four foot embedment, the 
Court relied on the terms “at least” and 
“minimum” reflected in Sheets S-1, S-25, 
and S-3 of the project plans.  The Court 
stated that the use of these terms unde-
niably indicate the potential for a greater 
depth of excavation.      
 
             Foundation then claimed that it 
was entitled to an equitable adjustment 
because the State’s requirement that it 
excavate beyond four feet of basalt con-
stituted a substantial change.  The Court 
rejected this argument, however, finding 
that the work that Foundation actually 
performed did not differ from the require-

ment that Foundation excavate up to 
twelve feet, including four feet of basalt.  

 
The Court was not persuaded by 

Foundation’s next argument that the con-
tract was ambiguous.  Instead, the Court 
found that the contract unambiguously 
expressed that the drill depth was only an 
estimate.  The Court pointed out several 
provisions of the contract that support 
this position.  For example, the unit price 
provision of the contract set forth how the 
contractor would be paid for increases or 
decreases in the estimates of the drill 
shaft excavation.  In addition, the contract 
definition of shaft excavation referred to 
the plans and specifications which, in 
turn, provided that the pile tip elevations 
were estimated elevations and that the 
Engineer would determine the actual ele-
vations.   

 
Further, the Court stated that 

even if there was an ambiguity in the con-
tract, the ambiguity would be construed 
against Foundation because Foundation 
knew or should have known that the 
drilled shaft lengths were supposed to be 
approximately 15.5 feet.  The Court re-
ferred to Foundation’s unsolicited bid to 
Ige which acknowledged that the pro-
posal was for work on fifteen feet deep 
piles. Therefore, because Foundation 
was aware of the pile lengths before the 
bidding on the project and before its ex-
cavation work commenced, it cannot 
claim that it relied only on the four foot 
embedment as the basis for its bid. 

 
The Court also applied the well-

accepted doctrine that “where a material 
term is left unstated, or where confusion 
plainly exists in the interpretation of a 
phrase, a contractor has the obligation to 
clarify a ‘patent ambiguity’ before enter-
ing a contract.”  The Court held that 
Foundation knew it had limited knowl-
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edge of highly important data which could 
affect its excavation costs.  That is, be-
cause the contract provided that the En-
gineer would set the pile shaft depths and 
expressly indicated that a deeper excava-
tion was possible, it was the obligation of 
Foundation to clarify any confusion it had 
surrounding these provisions.     

 
Regarding Foundation’s argument 

that the differing site conditions clause 
applies to its claims, the Court agreed 
that a unit price provision does not auto-
matically invalidate a provision for unfore-
seen conditions.  The Court, however, 
found that the summary judgment record 
failed to establish that the engineer deter-
mined the existence of differing site con-
ditions, as required by the contract.  
Nonetheless, the Court pointed out that 

according to the contract, the unforeseen 
conditions provision does not apply to 
work overruns which are estimated in the 
proposal.  Lastly, the Court relied on case 
law holding that “to prevail on a differing 
site conditions claim, a contractor must 
prove that the conditions indicated in the 
contract differ materially from those en-
countered during performance”, Stuyve-
sant Dredging Co. v. United States, 834 
F.2d 1576, 1581 (Fed. Cir. 1987), and 
that the condition “must be one that could 
not be reasonably anticipated,”  Perini 
Corp v. United States, 381 F.2d 403, 410 
(Ct. Cl. 1967).  The Court concluded that 
given the contract terms, Foundation 
could not establish that the alleged in-
crease in drilling constituted a differing 
site condition. � 

Department of Veterans Affairs 
Board of Contract Appeals                
Concludes that the Inclusion of 
Specifications in a  Design-Build 
Contract May Shift the Risk of              
Design Deficiencies to the Owner  
by Devorah A. Levine, Esq. 
 
             In a decision of interest, Appeal of 
Donahue Electric, Inc., VABCA-6618, 
2002 VA BCA Lexis 13, (December 27, 
2002), the Department of Veterans Af-
fairs Board of Contract Appeals (the 
“Board”) found that the inclusion of speci-
fications in a design-build contract may 
return the risk of design deficiency to the 
owner to the extent specific requirements 
are set forth in those specifications. 
 
Finding of Facts 
 
           The project at issue involved an 
effort to correct code deficiencies at the 
Veterans Affairs (the “VA”) Ambulatory 
Care Center (“ACC”) in Las Vegas, Ne-

vada (the “Project”).  The VA retained 
Harris Consulting Engineers (“HCE”) to 
develop the scope of work and a partial 
design ultimately to be used by a design-
build team consisting of HCE and Dona-
hue Electric, Inc. (“Donahue”) 
(collectively, the “Design-Build Team”).  
HCE previously developed the VA’s cost 
estimate based on its design but was ex-
plicitly prohibited from sharing that infor-
mation with Donahue.  Also, the VA 
never provided the Design-Build Team 
with the VA’s funding limitations for the 
Project.  Donahue’s bid for the Project 
was approximately three times the HCE’s 
estimate but the VA did not meet with ei-
ther HCE or Donahue to discuss the dif-
ference between the bid price and the  
estimate but simply instructed Donahue 
to “sharpen its pencil.” HCE refused to 
share its design cost information with 
Donahue based upon its agreement with 
the VA, but HCE began developing de-
tailed drawings and equipment schedules 

Court Finds Contract Unambiguous and Denies Differing Site Conditions Claim 
Continued from Page 11 



Page 13 DESIGN AND CONSTRUCTION MANAGEMENT PROFESSIONAL REPORTER 

Department of Veterans Affairs Board of Contract Appeals Concludes ... 
Continued from Page 12 

suitable for construction.         
 

When Donahue’s next price sub-
mission exceeded the VA’s budget, the 
VA sought to pursue competitive procure-
ment.  The VA did not determine a price 
cost estimate but published a range of 
$500,000 to $1,000,000.  The VA claims 
that it instructed each bidder to ignore 
HCE drawings provided with the solicita-
tion and bid and, instead, develop its own 
design.   

 
On August 4, 1999, the VA issued 

a request for proposal (“RFP”) for a de-
sign-build procurement.  The RFP listed 
HCE as the A/E Team who produced the 
RFP documents, but not as a member of 
the VA’s design team.  Further, the RFP 
stated that the VA retained HCE for the 
remainder of the project’s development 
for review and monitoring.   

 
The scope of the Project included 

the re-design and correction of the HVAC 
system and the installation of a VA-
furnished sterilizer and Contractor-
furnished steam generator system.  The 
RFP requested independent alternate 
bids for the installation of a Steris Steri-
lizer System (the “Sterilizer”).  The RFP 
stated that the contractor was to install a 
new Government furnished Steris 
Washer/Sterilizer…[and a] new steam 
boiler (196 LB/hr of 50-psig steam from 
RO water).”  To save time, the VA de-
leted the requirement for technical pro-
posals.  Typically, the A/E listed in the 
RFP provides design criteria including an 
equipment guide list so that the design-
build team can provide construction 
drawings and specifications.  Here, the 
RFP included drawings by HCE.  The 
RFP, as well as the drawings them-
selves, stated that the drawings were “for 
informational purposes only”. 

 
HCE originally intended to use a 

15 HP boiler to operate the Sterilizer, but 
changed the design to depict a Sterilizer 
with a 7HP boiler and added design ele-
ments to save the VA money.   

 
On September 2, 1999, Donahue 

responded to the RFP and included an 
alternate for the Sterilizer installation for 
$43,750.  Its proposal included a new 
196 LB/hr at 50-psig gas fired steam 
boiler, but recognized cost savings if the 
VA used the electrical steam generator it 
already owned.  VA awarded Donahue 
the contract for the Sterilizer installation.  
The boiler schedule included the 7HP 
boiler in reliance upon HCE’s Sterilizer 
design.   

 
On September 27, 1999, Syska & 

Hennessy (“Syska”), Donahue’s eventual 
design consultant, advised Donahue that 
the 7HP boiler would not meet the burst 
requirements set forth for the Sterilizer 
installation specifications and that the 
sterilizer for the alternate electric boiler 
required 180 kW of electrical power.  On 
October 8, Donahue informed the VA that 
the 7HP boiler was undersized and that 
Steris believed the 150 kW electrical sys-
tem generator would be adequate, but 
only if 446 lb/hr were required.  The Steri-
lizer installation specifications, however, 
required 526 lb/hr.   

 
Donahue urged using the steam 

generator but needed written authoriza-
tion as it could not guarantee its working 
with the 7HP boiler.  On October 22, 
Donahue and the VA agreed to use the 
150kW electrical generator in lieu of the 
steam boiler but Donahue did not dis-
close Syska’s finding that 180kW would 
be required.  On November 12, Donahue 
informed the VA that Steris incorrectly 
advised that the 150kW steam generator 
would work.  The VA wanted the 180kW 
unit and Donahue sought an extension 

> Continued on Page 14 
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on the completion date as well as addi-
tional funds to convert the units. 

 
Donahue decided not to convert 

the units.  Instead it submitted 
new drawings on December 
21, 1999, which depicted the 
use of a 25HP boiler with the 
Sterilizer.  The VA approved 
the submission on January 3, 
2000.   

 
Claims 
 

On September 5, 2000, Donahue 
filed a claim for $130,133.42, asserting 
that the specified 7HP boiler would not 
properly operate the Sterilizer and Dona-
hue’s correction of such a deficiency con-
stituted a change for which it is entitled 
compensation.  Donahue also sought: 1) 
$15,884 for change orders performed by 
Desert Plumbing, the supplier/installer of 
the Sterilizer and boiler; 2) $17,209.11 for 
design work Syska performed as a result 
of the change in boiler size; 3) $16,253.55 
for increase costs of labor during the de-
lay; and 4) $48,817.68 in supervision 
costs. 

 
Discussion 
 

The Board held that Donahue rea-
sonably relied on the specifications for its 
alternate bid.  The Board found that the 
boiler portion of the contract was not a 
prescriptive specification and that Dona-
hue was justified in using the 7HP boiler 
or an equivalent.  HCE pre-qualified the 
7HP boiler for the initial procurement and 
it was reasonable to conclude that it was 
pre-qualified for the competitive procure-
ment or the alternate.  Also, the VA pro-
vided the bidders with HCE’s incomplete 
design drawings, which included a 7HP 
boiler, and the contractor awarded with 
the bid was to use the drawings to com-

plete the design and construct the Project.  
Furthermore, while the specifications did 
not require the 7HP boiler, the VA speci-
fied that Donahue provide a boiler meet-

ing the 196 lb/hr requirement, and 
the boiler in Donahue’s proposal 
met that requirement.  Finally, HCE 
knew that to make the 7HP boiler 
work, fine tuning was necessary 
and that the Sterilizer required a 
15HP boiler producing a 518 lb 
steam burst if the bid alternate 

were awarded.  The specifications did not 
mention these conditions. 

 
           While a properly administered  de-
sign-build contract transfers the risk of de-
sign deficiency from an owner to a            
design-builder, specifications included in 
the design-build contract shifted the risk of 
design deficiencies to the owner to the ex-
tent specific requirements, quantities and 
sizes are set forth in those specifications.  
Thus, the VA reassumed the risk and war-
ranted the accuracy of the specifications 
with regard to the 196 lb/hr boiler output.  
HCE knew that to make the 7HP boiler 
work, “fine tuning” was necessary and that 
the Sterilizer used required a 15HP boiler 
producing a 518 lb steam burst if the bid 
alternate were awarded.  The specifica-
tions, however, did not mention these con-
ditions making them “incomplete and de-
fective.” By            including the specifica-
tions with the RFP, the VA reassumed the 
risk associated with their being 
“incomplete or defective” and the respon-
sibility for additional costs associated with 
the Sterilizer installation.  In the end, the 
Board concluded that the 25HP boiler was 
a reasonable solution for meeting the 
Sterilizer requirements, and that Donahue 
was entitled to the difference in costs be-
tween the 7HP and 25HP boilers, plus 
overhead and profits.  � 

“specifications included 
in the design-build con-
tract shifted the risk of 
design  deficiencies to 

the owner...” 
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