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N MACINNIS V. WALSH BROTHERS, INC., 20 MASS. L. RPTR. NO. 28, 635 (May 15, 
2006), the Middlesex County Superior Court granted the defendant structural engineer’s 
motion for summary judgment against negligence-based claims of wrongful death and in-
jury asserted by the estate of a worker killed by a falling steel beam at a construction site.  

The court found that the design professional owed no duty to the construction worker.  In reaching 
its conclusion, the court relied principally on the contracts between the engineer and the project 
architect, between architect and owner, and between the owner and general contractor.  The court 
also considered the extent to which the structural steel design required special construction methods.

The case arose when Bernard MacInnis (“Mr. MacInnis”) was killed by a steel 
beam that fell from the eighth fl oor of the Yawkey Center for Outpatient Care 
at Massachusetts General Hospital. Subsequently, an Occupational Safety and 
Health Administration (“OSHA”) citation was issued that indicated improper 
techniques had been used to lift the beam that fell. Mr. MacInnis’ estate fi led 
negligence claims for wrongful death and pain and suffering against the struc-
tural engineer, which was engaged by the project architect. The motion for sum-

mary judgment, prepared and argued by Donovan Hatem LLP, argued that the structural engineer 
owed no duty to Mr. MacInnis.

The court fi rst evaluated the contract between the structural engineer and the project architect.  
The contract provided that the structural engineer had

no responsibility or duty for guaranteeing, warranting, directing or superin-
tending the contractors’ work methods, safety of the job site, process, failure 
to carry out the work in accordance with contract requirements…or any other 
aspect of construction for which the contractors have responsibility.

Mr. MacInnis’ employer, a subcontractor to Walsh Brothers, Inc., the general contractor, executed 
a contract stating that it would bear responsibility for the “safe performance of all aspects of the 
Work…” The court determined that these two provisions insulated the general contractor in most 
circumstances from any duty to a construction worker. 

Structural Engineer Not Liable For Injuries Caused By A 
Dangerous Construction Technique Where Contract Provisions 
Disclaim Liability And The Design Did Not Require Means And 
Methods Of Construction
By Daniel C. Poteet, Esq.
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The court then addressed the estate’s argument that the 
Massachusetts State Building Code, 780 CMR 2203.1, and 
its incorporation of certain American Institute of Steel Con-
struction (“AISC”) standards, created a duty on the part of the 
engineer. Because the code addresses steel fabrication stan-
dards, rather than design standards, the court concluded that 
no duty was owed by the engineer to a construction worker 
– at least where the design did not require any unusually risky 
installation or other construction techniques. Because there 
was no evidence here that the steelwork design necessitated 
the techniques in use at the time of the accident and the con-
tract provisions were clear that the engineer was not respon-
sible for the particular methods used, the court concluded that 
summary judgment was appropriate and dismissed the case 
against the structural engineer.

Notes:
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Ohio Appellate Court Distinguishes Spearin Doctrine And 
Reverses Award Of Delay Damages To Lead Contractor 
By Kathryn E. Mayforth, Esq.

O
N JULY 28, 2005, AN OHIO APPELLATE COURT issued a ruling implicating long-es-
tablished delay damages principles and altering the teachings of the Spearin Doctrine.  
In Dugan & Meyers Construction Co., Inc. et al. v. State of Ohio Department of Adminis-
trative Services, et al., 162 Ohio App. 3d 491 (2005), the Tenth District Court of Appeals 

reversed in part and remanded the decision of the Court of Claims, holding that proof of numerous 
contractor requests for information may be insuffi cient to support a contractor’s recovery of delay 
damages where the contractor fails to provide an identifi able design defect.  

In the earlier case of United States v. Spearin, 248 U.S. 132 (1918), the United States Supreme Court 
awarded damages to a contractor for delay overruns incurred during the construction of a dry-dock 
at the Brooklyn Navy Yard in New York City.  The Court held that if a contractor is contractually 
bound to build according to plans and specifi cations prepared by the owner, the contractor is not 
responsible for the consequences of defects in the plans and specifi cations.  Further, the liability 
of the owner is not overcome by contract clauses requiring builders to visit the site, check plans 
and inform themselves of the requirements of the work.  The “Spearin Doctrine,” as this decision 
became known, effectively established a “warranty of constructability” running from the owner to 
the contractor, and has been considered controlling law in the State of Ohio, among others, until the 
recent decision of Dugan & Meyers.  

Dugan & Meyers involved the construction of several buildings that made up Phase II of the Fisher 
College of Business at Ohio State University.  The parties entered into a contract wherein Dugan & 
Meyers Construction Company was to act as the lead contractor on the project.  Numerous Requests 
for Information (176 in a four-month period), 
Field Work Orders, and Architect Supple-
mental Instructions were issued during the 
course of construction.  Delays occurred, 
and Dugan & Meyers’ lead contractor duties 
were eventually re-assigned to another com-
pany by the university.  Two of the buildings 
were ultimately completed on time, while the 
third was not completed until roughly six months after the contractual completion date.  As a result, 
the university backcharged Dugan & Meyers the amount of additional compensation paid to the 
replacement contractor and assessed liquidated damages.  
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Dugan & Meyers then fi led a claim seeking compensation 
for its contract balance, additional amounts for alleged de-
lay damages and a reversal of the liquidated damages as-
sessment.  When the university rejected this claim, Dugan & 
Meyers brought suit in the Ohio Court of Claims (as required 
for claims for damages against a State entity).  The Court of 
Claims, invoking Spearin, denied the State liquidated damag-
es and awarded Dugan & Meyers over $2 million, constituting 
the balance of the contract, and delay damages.

On appeal, the Ohio Court of Appeals held that the implied 
warranty of the adequacy of the plans and specifi cations, 
identifi ed in Spearin, was not appropriately applied in this in-
stance by the Court of Claims.  The court found that the record 
failed to demonstrate that the substantive concerns addressed 
by the numerous requests for information issued by Dugan & 
Meyers rendered the plans unbuildable or inadequate to ac-
complish the purpose of the contract.  Therefore, the contrac-
tor was not entitled to delay damages resulting from design 
errors and omissions.  Additionally, the appellate court held 
that the owner could recover liquidated damages for the delay, 
where the contractor failed to request extensions of time in 
writing as the contract required.  

This case is currently on appeal before the Ohio Supreme 
Court.  Regardless of its outcome, Dugan & Meyers suggests 
that courts will hold contractors to proving that the quality (not 
just the quantity) of design errors and omissions justify a delay 
damages claim.  Additionally, contractual requirements for the 
submission of timely written time extension requests will be 
enforced.

Notes:
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HE SUPREME COURT OF NEW YORK,  Appellate Division, Third Department, recent-
ly applied the continuous representation doctrine to toll the statute of limitations in a 
professional malpractice action against an engineering fi rm in favor of the fi rm’s client.  

In the Matter of Arbitration between Clark Patterson Engineers, Surveyor, and Architects, P.C. and 
City of Gloversville Board of Water Commissioners, 2006 N.Y. App. Div. LEXIS 333 (Jan. 19, 2006) 
involved an arbitration demand by the City of Gloversville Board of Water Commissioner (“City”) 
to resolve a dispute with Clark Patterson Engineers, Surveyor, and Architects, P.C. (“Clark”), the 
successor in interest to Smith & Maloney, P.C. (“Smith”) (collectively “Smith/Clark”).  In 1991, the 
City and Smith/Clark entered into a general agreement for professional services for services to be 
provided “as requested (by the City) from time to time.”  Id. at *1.  This agreement contained an 
arbitration clause, which was to govern the resolution of any disputes arising between the par-
ties.  In 1996, the City asked Smith/Clark to design and administer the Jackson Summit Reservoir 
Spillway Improvement Project (“Project”) and hired a general contractor for the Project.  In August, 

1998, before the Project was completed, the City terminated the gen-
eral contractor because of construction defects and suspended the 
Project.  After the Project was suspended, Smith/Clark provided the 
City with various professional services, including “assessments of the 
(construction) defects and their causes in 1998 and 1999, a proposal 
to remedy the defects and complete construction in 1999, estimates of 
costs of repairs in 2000 and 2001, . . . and a further fi eld investigation 
of (the general contractor’s work) in April 2002” to aid in the City’s law-
suit against the general contractor.  Id. at *1-*2.  Eventually, the City 
settled its claim against the general contractor and served a demand 

for arbitration upon Smith/Clark on March 31, 2004, seeking monetary damages for Smith/Clark’s 
“alleged malpractice in designing and supervising the Project.”  Id. at *2.

The New York Supreme Court (trial court) ruled in favor of Smith/Clark and stayed the arbitration on 
the grounds that the City’s demand for arbitration was untimely. The court accepted Smith/Clark’s 
argument that the three year statute of limitations that applies to professional malpractice claims 
accrued in 1998 when work on the Project was suspended.  Thus, the demand for arbitration fi led in 
2004 was outside of the three year statue of limitations.  On appeal, the Appellate Division reversed 

Tolling Of The Statute Of Limitations For Professional 
Malpractice Actions In New York: The Continuous 
Representation Doctrine
By Warren D. Hutchison, Esq.
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the trial court, thus allowing the City to arbitrate its claims 
against Smith/Clark.

In reversing the trial court, the Appellate Division applied the 
continuous representation doc-
trine to toll the running of the 
three year statue of limitations 
applicable to professional mal-
practice claims.  In New York, as 
in other states, the continuous 
representation doctrine “recog-
nizes that a person seeking pro-
fessional assistance has a right to 
repose confi dence in the professional’s ability and good faith, 
and realistically cannot be expected to question and assess 
the techniques employed or the manner in which the services 
are rendered.”  Id. at *2 (citing Shumsky v. Einstein, 96 N.Y.2d 
164, 167 (2001)).  

The court ruled that to establish the applicability of the con-
tinuous representation doctrine, the City had to prove that: 
(1) the City relied upon the continued professional services of 
Smith/Clark as it sought to identify the nature of the Project’s 
construction defects, remedy their causes and recover damag-

es from the general contractor as the party believed to be re-
sponsible; (2) the services provided by Smith/Clark were suffi -
ciently related to the Project upon which the City’s malpractice 
allegations were based; and (3) the City could not reasonably 

be expected to jeopardize its case 
against the general contractor by 
challenging Smith/Clark’s expert 
opinions so long as it continued 
to rely on Smith/Clark for these 
professional services.  Id. at *2-
*3.  The Appellate Division, in 
fi nding that the City proved each 
of these elements, thus satisfy-

ing the continuous representation doctrine, reversed the lower 
court’s fi nding and allowed arbitration of the dispute.

Accordingly, where Smith/Clark provided the City with con-
tinuing professional services related to the Project, the City 
could not be expected to accurately assess a cause of action 
against Smith/Clark for its services related to the Project.  For 
this reason, the City’s statute of limitations was tolled until 
Smith/Clark ceased providing professional services related to 
the Project. Accordingly, the demand for arbitration, made in 
2004, was not untimely.

The Appellate Division, in fi nd-
ing that the City [satisfi ed] the 

continuous representation 
doctrine, reversed the lower 
court’s fi nding and allowed 
arbitration of the dispute.
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N A NEGLIGENT MISREPRESENTATION CLAIM against an architect arising out of a 
construction project, the Superior Court of Massachusetts recently found that the plaintiff 
could not assert a negligent misrepresentation claim when the statements at issue were 
not based on facts susceptible of actual knowledge, but were merely a matter of profes-

sional judgment.

In KDK Enterprises v. Peabody Constr. Corp. Inc., an architectural fi rm entered into a contract with 
a municipality to provide design and contract administration services related to the construction 
of three public schools.  The plaintiff was the painting subcontractor on the project, and had no 
contract with the architect.

The specifi cations in the contract documents concerning paints and coating called for a specifi c 
drywall fi nish to which the plaintiff would then apply two coats of paint.  Near completion of the 
project, a punch list was generated which contained items relating to painting which the general 
contractor assigned to the painting subcontractor to complete.  The painting subcontractor objected, 
claiming that some of the punch list items were beyond the scope of the contract documents, but 

nevertheless completed the items.

Among the punch list items which the painting subcontractor completed was 
repainting of certain walls to which the drywall subcontractor had applied 
patches.  The painting subcontractor asserted that the drywall patches were 
applied to achieve a different level of drywall fi nish than the original specifi ca-
tions had required.  The painting subcontractor claimed the drywall specifi ca-
tions were negligent misrepresentations by the architect, entitling it to reim-

bursement of the additional costs incurred to complete the punch list and for lost profi ts for other jobs 
for which the painting subcontractor was unable to bid.

Where the plaintiff seeks recovery for purely economic losses and the defendant lacks contractual 
privity with the plaintiff, the Economic Loss Doctrine should bar a claim for negligence.  Bay State-
Spray & Provincetown Steamship, Inc. v. Caterpillar Tractor Co., 404 Mass. 103,107 (1989).  How-
ever, a narrow exception to the doctrine has been carved out for claims of negligent misrepresenta-
tion.  Craig v. Everett M. Brooks Co., 351 Mass. 497, 499-501 (1967).  Thus, plaintiff may recover 
economic losses from one who has made a negligent representation to him.  Id. 

Design Specifi cations Are A Matter Of Professional 
Judgment And Do Not Trigger An Action In Negligent 
Misrepresentation
By Douglas M. Marrano, Esq. and Philip W. Mone 
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In its decision, the Superior Court laid out the legal standard 
which needs to be satisfi ed in order to recover for negligent 
misrepresentation.  In this 6-point standard, the plaintiff must 
prove that the defendant (1) in the course of his business, (2) 
supplied false information for the guidance of others, (3) in 
their business transactions, (4) causing the resulting in pecuni-
ary loss to those others, (5) by their justifi able reliance upon 
the information, and (6) with failure to exercise reasonable 
care or competence in obtaining or communicating the infor-
mation.  Nota Constr. Corp. v. Keyes Associates, 45 Mass. App. 
Ct. 15, 19-20 (1998).  

The Superior Court noted that false information in an architect’s 
plans and specifi cations is only actionable as a misrepresenta-
tion if the information concerns a matter that is “susceptible 
of actual knowledge.”  Id. at 20-21.  Conversely, information 
provided by an architect that concerns a matter of judgment is 
not actionable as misrepresentation.   See Zimmerman v. Kent, 
31 Mass. App. Ct. 72, 77 (1991).

The Superior Court held that the determination as to what com-
bination of drywall surface would produce an acceptable fi nish 
using the stated specifi cations was a matter of the architect’s 
judgment.  In preparing such a specifi cation, an architect is ex-
ercising his professional opinion, given his education, training 
and experience.  In comparison, statements concerning the lo-
cation and quality of subsurface ledge, or the designation of an 
area of land for the building of a road, are not matters of opinion 
or judgment, but rather are issues “susceptible of actual knowl-
edge.”  Nota, 45 Mass. App. Ct. at 15; Craig, 351 Mass. at 497.  
Thus, the painting subcontractor’s claim failed because the al-
leged “misrepresentation” was a matter of the architect’s judg-
ment rather than a matter susceptible of actual knowledge.  

The Superior Court, citing to Klein v. Catalano, 386 Mass. 
701, 719 (1982), also discussed the level of care required of 
architects in performing professional services.  An architect 
impliedly promises to exercise a standard of reasonable care 
that is required of members of his profession.  Id. The court 
then quoted directly from Klein, noting:

Architects, doctors, engineers, attorneys and others 
deal in somewhat inexact sciences and are continu-
ally called upon to exercise their skilled judgment 
in order to anticipate and provide for random fac-
tors which are incapable of precise measurement.  
The indeterminable nature of these factors makes it 
impossible for professional service people to gauge 
them with complete accuracy in every instance….
Because of the inescapable possibility of error which 
inheres in these services, the law has traditionally 
required, not perfect results, but rather the exercise 
of that skill and judgment which can be reasonably 
expected from similarly situated professionals.

Id., quoting Mounds View v. Walijarvi, 263 N.W.2d 420, 424 
(Minn. 1978). 

Thus, the painting subcontractor’s claim that the architect 
failed to exercise reasonable care in determining what level 
of drywall surface would produce an acceptable surface fi nish, 
in view of the painting and critical lighting specifi cations, was 
nothing more than a claim in negligence and thus, as previ-
ously discussed, was barred by the Economic Loss Doctrine.

The court also granted summary judgment to the architect on the 
plaintiff’s claim for violation of G.L. ch. 93A (Massachusetts Un-
fair and Deceptive Trade Practices Act). The court held that while 
a claim for negligent misrepresentation may be actionable under 
ch. 93A, the claimed conduct in this case was not actionable 
under negligent misrepresentation, leaving the plaintiff with a 
claim in negligence. The court ruled the negligence claim did not 
amount to unfair or deceptive conduct under GL. ch. 93A.  

The decision in KDK Enterprises v. Peabody Constr. Corp., Inc. 
is important because it adds greater defi nition to a narrow but 
often litigated exception to the Economic Loss Doctrine.  It es-
tablishes that even when architect’s specifi cations lack perfec-
tion and lead to cost over-runs for third parties, as long as the 
specifi cations were based on judgment as opposed to facts 
susceptible of actual knowledge, the third party is barred from 
relief because of the Economic Loss Doctrine.
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ELYING ON THE NEGLIGENT MISREPRESENTATION EXCEPTION to the 
economic loss rule, the Court of Appeals of Georgia in Mactec Engineering and 
Consulting of Georgia, Inc. v. City of Cairo, 2006 Ga. App. LEXIS 365, at *1 (Mar. 
28, 2006), recently affi rmed recovery argument of a design professional arising out 

of defi ciencies in a wastewater treatment facility. 

In 1993, the City of Cairo (“City”) contracted with Hightower Consulting (“Hightower”) to design 
and build a land application system (“LAS”) -- an irrigation system that collected wastewater, 
treated it and thereafter disposed of it in another tract of land.  The City requested that High-
tower solicit proposals from engineering fi rms to conduct permeability tests on a 900-acre 
tract of land for which the City had an option to purchase.  According to the “Request for Pro-
posals to the City of Cairo,” the selected engineering fi rm was obliged to comply with certain 
Georgia Environmental Protection Division (“EDP”) guidelines.  Law Engineering and Environ-
ment Services, Inc. (“LEG”), now known as Mactec Engineering and Consulting of Georgia, 
Inc., responded to the request, and the City accepted its proposal, including LEG’s statement of 
General Conditions, which contained a paragraph that limited LEG’s liability to $50,000.

    
After conducting various soil permeability tests, LEG reported that the 
entire 900-acre tract of land was permeable for up to 2.0 million gal-
lons of treated wastewater per day and thus suitable for the LAS.  
The City purchased the land and Hightower was given permission to 
begin construction of the LAS.  Hightower fi nished construction of the 
LAS in early 1998.  Soon thereafter, the land’s surface area became 
saturated causing the water to runoff in all directions.  

To identify and remedy the problem, the City retained both an engi-
neering expert and an expert in soil science.  After investigating the 

site, both experts concluded that LEG had deviated from the Georgia EDP guidelines in conduct-
ing its soil permeability assessment.  In August 2002, the City fi led suit against both Hightower 
and LEG alleging, among other theories, negligent misrepresentation.  

LEG moved for summary judgment, and for directed verdict at trial, asserting that the City’s 
claims were barred by both the statute of limitations and the economic loss rule.  In the alter-

Court Of Appeals Of Georgia Re-Affi rms The Viability Of The 
Negligent Misrepresentation Exception To The Economic Loss Rule 
By Alberto G. Rossi, Esq.
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native, it argued that any recovery on the part of the City was 
limited to $50,000 pursuant to paragraph 5 of the “Terms and 
Conditions” of the contract.  The trial court denied both mo-
tions and the jury held both defendants liable, apportioning 
the damages as follows:  $50,000 to LEG and $1,031,057.50 
to Hightower.

After the jury verdict, the City fi led a motion for addittur claim-
ing that paragraph 5 of the “Terms and Conditions” page of 
the contract was unenforceable as a matter of law because 
it was in direct confl ict with several city ordinances.  The trial 
court denied that motion and the City appealed the decision.  
On appeal, the Court of Appeals affi rmed the trial court’s rul-
ing because the City “failed to properly except to the jury’s 
consideration of [paragraph 5] as a matter of law.”  Mactec 
Engineering and Consulting of Georgia, Inc., 2006 Ga. App. 
LEXIS 365, at *13.  

LEG also appealed.  LEG argued that the trial court erred by not 
granting it judgment as a matter of law on either its statute of 
limitations or economic loss argument.  With respect to the 
former, the Court of Appeals sustained the trial court’s denial 
because any pecuniary losses would not have been discovered 
with certainty prior to March 1998 and LEG had entered into a 
series of agreements tolling the statute of limitations period 
from March 2001 until August 2002.  Thus, the City was within 
the four year limitations period for actions alleging damages 
to realty. 

With respect to the economic loss defense, the Court of Ap-
peals quoted a previous decision, in which it defi ned the “mis-
representation exception” as follows:

One who supplies information during the course 
of his business, profession, employment, or in 
any transactions in which he has pecuniary in-
terest has a duty of reasonable care and compe-
tence to parties who rely upon the information 
in circumstances in which the maker was mani-
festly aware of the use to which the information 

was to be put and intended that it be so used.  
This liability is limited to a foreseeable person or 
limited class of persons for whom the informa-
tion was intended, either directly or indirectly.

Holloman v. D.R. Horton, Inc., 241 Ga. App. 141, 148 (524 
S.E.2d 790) (1999).  Finding that LEG’s statement regarding the 
suitability of the land for fi lling the wastewater fell within that 
language, the Court of Appeals affi rmed the verdict.

This decision shows the successful use of the negligent mis-
representation theory of recovery to avoid the bar of the eco-
nomic loss doctrine.
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